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STATE OF WASHINGTON 

DEPARTMENT OF ________ 

_______________________________ 

DEVELOPMENT AGREEMENT 

THIS DEVELOPMENT AGREEMENT (the “Agreement”) dated as of the ____ day 

of_____, 20__, is by and between _______________, a _______________ (“Owner”), and 

_________________, a _________________________ (“Developer”). 

RECITALS 

A. Owner is the lessee under that certain Ground Lease dated as of _____, 20__ (the 

“Ground Lease”) with the State of Washington as lessor, pursuant to which Owner leases that 

certain real property located in  ________, _________ County, Washington (“the Land”) more 

specifically described in Exhibit A hereto. 

B. Owner wishes to construct on the Land ______________________containing 

approximately _____--__ square feet of area and ________________________.  The design and 

construction of the above-described improvements are together referred to in this Agreement as 

the “Project.” 

C. Owner, as landlord, and the State of Washington, acting through the Department of 

__________________ (“______”), as tenant (in its capacity as tenant under the Project Lease, 

“Tenant”) are parties to that certain Lease Agreement dated as of ______, 20_____ (the “Project 

Lease”) whereby Tenant has agreed to lease the _________________ upon Substantial 

Completion thereof, at the rent and subject to all of the terms, covenants, and conditions set forth 

in the Project Lease.  The Project Lease requires that Owner shall cause Developer to design, 

develop, construct and complete the Project. 

D. Owner hereby engages Developer to develop, oversee and manage the design, 

permitting and construction phases of the Project in accordance with the terms and conditions of 

this Agreement for a Fixed Price of $_______________.  Developer agrees to perform 

development and construction management services in connection with the construction of the 

Project in accordance with the terms and conditions of this Agreement.  Subject to the terms and 

conditions hereof, Developer agrees to provide the financial warranty that the Project will be 

completed for the Fixed Price of $_______________. 

E. Owner understands that Developer will perform no construction services.  The 

parties intend for the Owner to contract directly and separately (i) with the General Contractor who 

is to be engaged to construct the Base Shell and ______________ and Tenant Improvements, 

(ii) with the Architect designing the ______ and the Base Shell and Core Buildings, and (iii) with 

the Interior Architect designing the Tenant Improvements.  If, during the performance of this 

Agreement, additional construction service contractors are retained, the Owner shall contract with 

them directly or Developer shall contract with them on behalf of and acting as the Owner’s agent. 
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F. Owner intends to pay the Fixed Price with the proceeds of tax-exempt obligations 

which satisfy the requirements of Revenue Ruling 63-20, Revenue Procedure 82-26 and other 

regulations, interpretations and letter rulings issued by the Internal Revenue Service with respect 

to such financings. 

NOW, THEREFORE, in order to fulfill the foregoing objectives, Owner and Developer 

desire to enter into this Agreement and proceed in accordance with its terms. 

1. Definitions.  As used herein, the following terms shall have the following 

meanings: 

“ADA” means the Americans With Disabilities Act of 1990, as amended from time to 

time. 

“Additional Mitigation” means mitigation of the Project’s impacts upon the environment 

in excess of the mitigation measures identified in the MDNS, including, but not limited to 

_______________________________.  The cost of such possible replacement or improvement of 

_________________ is included in the Project Budget and is included as part of the Fixed Price.   

“Additional Mitigation Delay” means any period of delay in the overall progress of 

design, construction and completion of the Project to the extent caused by Additional Mitigation, 

and any period of delay to the extent directly caused by __________________, after the exercise 

of reasonable due diligence by Developer and General Contractor to mitigate the effects thereof. 

“Additional Mitigation Costs” means additional Project Costs to the extent incurred in 

the design, development and construction of Additional Mitigation.  Additional Mitigation Costs 

do not include ______________________.  The cost of such _____________________ is included 

in the Project Budget and is included as part of the Fixed Price.   

“Architect” means _______, the architect for the Project selected by Owner and Developer 

with Tenant’s approval. 

“Architect’s Agreement” means the Agreement between Owner and Architect with 

respect to the Project. 

“Base Shell and Core Buildings” means the ______________ to be constructed on the 

Land, exclusive of the Tenant Improvements.  The Base Shell and Core Buildings are more 

particularly described on Exhibit B attached hereto.  The Base Shell and Core Buildings shall be 

designed, constructed and certified to at least a LEED Silver, netzerorating. 

“Bond Closing” refers to the date the Bond proceeds are made available to the Trustee.   

“Bond Purchase Contract” means the Bond Purchase Contract with respect to the Bonds 

between Owner and _______________________, as underwriter. 

“Bonds” means those tax-exempt obligations to be issued by the Owner which satisfy the 

requirements of Revenue Ruling 63-20, Revenue Procedure 82-26 and other regulations, 
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interpretations and letter rulings issued by the Internal Revenue Service with respect to such 

financings, from the proceeds of which Owner intends to pay, among other things, the Fixed Price. 

“Buildings” means __________________________, all to be constructed on the Land.  

The Buildings will contain approximately ______________ square feet of area, as more fully 

described in the Plans and Outline Specifications, and include all HVAC, electrical and other 

building systems and Tenant Improvements therein. 

“Commencement of Construction” means the date Developer executes and delivers to 

General Contractor the Release for Construction attached to the General Construction Contract. 

“Construction Contracts” means (i) the General Construction Contract and (ii) all other 

contracts for construction services entered into between Owner, or Developer on the behalf of and 

acting as agent for Owner, and any Contractor, including the General Contractor, for construction 

of Tenant Improvements or any other portion of the Project not covered by the General 

Construction Contract. 

“Construction Documents” means the Construction Drawings and Detailed 

Specifications approved by the Owner with input from the Tenant for construction of the Project, 

including technical drawings, schedules, diagrams, plans and specifications setting forth in detail 

the requirements for construction of the Project and providing information customarily required 

for the use of the building trades. 

“Construction Drawings” means Drawings setting forth in detail the requirements for the 

construction of the Project.  As used herein, “Drawings” include all graphic and pictorial 

documents depicting the design, location and dimensions of the elements of the Project (including 

Tenant Improvements) and include plans, elevations, sections, details, schedules and diagrams for 

the Project.  Construction Drawings may consist of separate Drawings for (i)  the Garage and Base 

Shell and Core Buildings prepared by the Architect, and (ii) the Tenant Improvements prepared 

by the Interior Architect. 

“Contract Documents” means the Construction Documents, the Construction Contracts 

and the other documents identified as Contract Documents in the General Construction Contract. 

“Contractors” means the General Contractor and any other construction contractors with 

whom Owner enters into direct contracts upon the written recommendation of Developer or with 

whom the Developer on behalf of and acting as the Owner’s agent contracts for the Project. 

“Costs Not To Be Reimbursed” means, except as specifically provided in Section 11 

hereof (relating to Developer’s Overhead Allowance and Developer’s Fee), (i) salaries or other 

compensation of Developer’s personnel or of Contractor’s personnel normally situated at the 

Developer’s principal office, Contractor’s principal office or branch offices, or for any officer of 

Developer or Contractor; (ii) expenses of Developer’s or Contractor’s principal office; 

(iii) overhead or general expenses; and (iv) Project Costs in excess of the Fixed Price. 

“Costs Resulting From Owner-Caused Delay” means any increase in costs of 

constructing the Project resulting from Owner-Caused Delay. 
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 “Design Development Drawings” means drawings that are a consistent development of 

the Schematic Drawings and further define and describe all important aspects of the Project.  The 

Design Development Drawings will serve as the basis for the Construction Drawings. 

“Detailed Specifications” means all written detailed requirements for materials, 

equipment, construction systems, standards and workmanship for the construction of the Project. 

“Developer” means _____________________________________.  

“Developer Obligation Date” means the date ____________________after full execution 

of the Bond Purchase Contract.  The Developer Obligation Date shall be extended to the extent of 

(i) Unavoidable Delays; provided, however, that extensions due to Unavoidable Delays shall not 

exceed ninety (90) days; (ii) Owner-Caused Delays; (iii) delays incurred as a result of the 

remediation of any Hazardous Substances in, on or emanating from the Land as of the Effective 

Date of the Project Lease, provided that Developer shall use reasonable efforts to minimize the 

impact on the Project Schedule due to such remediation; and (iv) Additional Mitigation Delay.  

Absent any such extensions, Developer expects Substantial Completion of the Project to occur on 

or before ______________________. 

“Developer’s Fee” means the fee to be paid to Developer subject to the terms and 

conditions set forth in Sections 11 and 12 of this Agreement. 

 “Environmental Laws” means, as amended from time to time, the Federal Resource 

Conservation and Recovery Act of 1976, 42 U.S.C. Section 6901 et seq., Federal Comprehensive 

Environmental Response, Compensation, and Liability Act of 1980, 42 U.S.C. Section 9601 et 

seq., Federal Hazardous Materials Transportation Control Act, 42 U.S.C. Section 1801 et seq., 

Federal Clean Air Act, 42 U.S.C. Section 7401 et seq., Federal Water Pollution Control Act, 

Federal Water Act of 1977, 93 U.S.C. Section 1251 et seq., Federal Insecticide, Fungicide and 

Rodenticide Act, Federal Pesticide Act of 1978, 7 U.S.C. Section 136 et seq., Federal Toxic 

Substances Control Act, 15 U.S.C. Section 2601 et seq., Federal Safe Drinking Water Act, 42 

U.S.C. Section 300f et seq., Washington Water Pollution Control Act, RCW Chapter 90.48, 

Washington Clean Air Act, RCW Chapter 70.94, Washington Solid Waste Management Recovery 

and Recycling Act, RCW Chapter 70.95, Washington Hazardous Waste Management Act, RCW 

Chapter 70.105, Washington Hazardous Waste Fees Act, RCW Chapter 70.95E, Washington 

Model Toxics Control Act, RCW Chapter 70.1 OSD, Washington Nuclear Energy and Radiation 

Act, RCW Chapter 70.98, Washington Radioactive Waste Storage and Transportation Act of 1980, 

RCW Chapter 70.99, Washington Underground Petroleum Storage Tanks Act, RCW 

Chapter 70.148. 

“Final Acceptance” means the Owner’s written approval and concurrence that certain 

events, more fully defined in Section 12 of this Agreement, have occurred prior to Final Payment 

being made. 

“Final Payment” means payment to Developer, the General Contractor and any other 

Contractors following Final Acceptance of the Project pursuant to Section 12 of this Agreement. 

“Financing Costs” means all financing costs approved by bond counsel in connection with 

the issuance of the Bonds, including without limitation the cost of any Title Policies. 
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“Fixed Price” means $_________________, the total amount to be paid by Owner for 

Project Costs, excluding Tenant’s Contingency, Other Costs and Additional Mitigation Costs, for 

the completion of the design, development, permitting and construction of the Project, and is the 

price to be paid by Owner for such Project Costs.  The Fixed Price includes, as an allowance item, 

an estimate of the cost of Tenant Improvements up to the amount of the Tenant Improvement 

Allowance, but does not include Tenant’s Contingency, Other Costs or Additional Mitigation 

Costs.  A detailed description of Project Costs by line item and category is set forth in the Project 

Budget.  The parties contemplate that upon completion of detailed Construction Documents for 

the Tenant Improvements, Owner and the General Contractor, with Developer’s approval, shall 

enter into a change order to the General Construction Contract to establish a guaranteed maximum 

price for construction of the Tenant Improvements. 

 “General Construction Contract” means the agreement between Owner and General 

Contractor for the construction of the Project. 

“General Contractor” means A general contractor, main contractor or prime 

contractor[1] is responsible for the day-to-day oversight of a construction site; management of 
subcontractors, vendors and trades; and the communication of information to all appropriate parties 

throughout the course of a building project. 

“Ground Lease” means the long-term ground lease entered into, or to be entered into, 

between __________________ as the tenant and Ground Lessor, as landlord for the Land 

described on the attached Exhibit A. 

“Ground Lessor” means the State of Washington acting by and through the Department 

of _____________________. 

“Guaranteed Maximum Construction Price” means the maximum cost for construction 

of the ______________the Base Shell and Core Buildings and Tenant Improvements as 

guaranteed by the General Contractor pursuant to the terms of the General Construction Contract. 

“Hazardous Substance(s)” means any material, waste, substance, industrial waste, toxic 

waste, chemical contaminant, petroleum, asbestos, polychlorinated biphenyls, radioactive 

materials or other substances regulated or classified by Environmental Laws as hazardous, toxic 

or lethal to persons or property. 

“Indenture” means the trust indenture pursuant to which Owner will cause the issuance 

of the Bonds, a copy of which shall be provided to Developer by Owner at Bond Closing. 

“Initial Draw” refers to Developer’s first application for payment of Project Costs, which 

shall not occur before Bond Closing. 

“Interior Architect” means _________, the architect for the Tenant Improvements 

selected by Owner and Developer with Tenant’s approval. 

“Interior Design Contract” means the contract for space planning design services in 

connection with the design of Tenant Improvements entered into by Owner and the Interior 

Architect. 

https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fen.wikipedia.org%2Fwiki%2FGeneral_contractor%23cite_note-1&data=04%7C01%7Cdenise.livingston%40dshs.wa.gov%7Cc364a82cdf854f35778508d95c34f580%7C11d0e217264e400a8ba057dcc127d72d%7C0%7C0%7C637642204804860048%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=XPEZWUvaAg%2F51UM2BoMUTD%2B%2F5PMaAuV0CeKn1RnO15s%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fen.wikipedia.org%2Fwiki%2FConstruction&data=04%7C01%7Cdenise.livingston%40dshs.wa.gov%7Cc364a82cdf854f35778508d95c34f580%7C11d0e217264e400a8ba057dcc127d72d%7C0%7C0%7C637642204804870016%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=0uuZlZGNeHLDnLlC7jOiSArtleo90GlAUxyntY6u0TM%3D&reserved=0
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“Land” means the real property located in ___________, _______ County, Washington, 

more specifically described on Exhibit A hereto. 

“Laws” means any constitution, statute, ordinance, regulation, rule, resolution, judicial 

decision, administrative order or other requirement of any federal, state, county, municipal or other 

governmental agency or authority having jurisdiction over the parties or the Premises, including 

without limitation, any regulation or order of a quasi-official entity or body (e.g., board of fire 

examiners or public utilities), including, but not limited to Environmental Laws, and all rules, laws 

and regulations issued thereunder, as the same may be amended from time to time. 

“MDNS” means the [SEPA Mitigated Determination of Non-Significance] dated ______, 

20__ issued by the Department of Enterprise Services of the State of Washington. 

 “Other Costs” means the costs totaling $_____________ listed under the heading “Other 

Costs” on the Project Budget attached hereto as Exhibit C which include Owner’s miscellaneous 

costs such as auditing and construction oversight and Tenant’s administrative costs.  Other Costs 

shall be considered Project Costs but shall not be included in the determination of the Fixed Price. 

“Overhead Allowance” means the overhead allowance to be paid to Developer in 

accordance with the provisions of Section 11(b) of this Agreement. 

“Owner” means _______________, a Washington nonprofit corporation, its successors 

and permitted assigns. 

“Owner-Caused Delay” means any period of delay in the overall progress of design, 

construction, and completion of the Project, including Tenant Improvements, after the exercise of 

reasonable due diligence by Developer and General Contractor to mitigate the effects thereof, that 

is caused by Owner initiated change orders to the General Construction Contract or by Owner’s 

failure to approve, disapprove, decide, or otherwise respond to Developer with respect to a 

particular item for which Owner’s response is required hereunder or under the General 

Construction Contract, or failure to deliver plans, information, specifications, or other information 

within the time frames required under this Agreement or the General Construction Contract.  

However, Owner-Caused Delay shall not include: (i) delay to the extent caused by Developer’s 

failure to provide, within the time frames allowed hereunder, draw requests, architect’s 

certifications, progress completion certifications, copies of change orders and supporting 

documentation, shop drawings, schedules, costs, invoices, job progress reports, or other documents 

or information which Owner is entitled to receive hereunder or which is reasonably requested by 

Owner in connection with any such decision or response, or (ii) delay to the extent caused by the 

existence of reasonable cause to suspect that construction of the Project or Tenant Improvements 

or any other services provided by Developer hereunder have not been performed in accordance 

with Construction Documents and other requirements hereunder, in which case Owner-Caused 

Delay shall not include the amount of additional time reasonably needed by Owner to determine 

whether such construction or other services conform to all requirements hereunder, so long as 

Owner proceeds with all reasonable diligence to make such determination.  To facilitate timeliness 

in Owner’s communications with Developer over matters relating to design or construction of the 

Project and to minimize the possibility of Owner-Caused Delay, Developer shall alert Owner to 

deadlines for approvals, decisions or other responses that Owner must provide hereunder, 
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including, among other methods, attachment of “deadline cover sheets” on any submissions to 

Owner that require response by a particular deadline or distribution of weekly calendars that show 

deadlines imposed on Owner.  If Developer at any time believes that an instance of Owner-Caused 

Delay has occurred that has directly caused or will directly cause an increase in Project Costs or 

extension of the Developer Obligation Date, Developer shall send a written notification to Owner 

within five (5) days of the occurrence of such alleged Owner-Caused Delay explaining the alleged 

event that constituted such Owner-Caused Delay, specifying the period of alleged Owner-Caused 

Delay, describing how the alleged Owner-Caused Delay adversely impacted the Project Schedule 

and identifying any incremental increase in Project Costs that are identifiable or reasonably 

foreseeable as a direct result of such Owner-Caused Delay.  Any disputes between Developer and 

Owner over Project Costs attributable to Owner-Caused Delay shall not be a reason to stop or 

delay construction of the Project and shall be resolved by the parties as expeditiously as possible, 

either by mutual agreement of the parties or in accordance with the dispute resolution mechanisms 

described in Section 24 hereof.  Where additional Project Costs are incurred or the Project 

Schedule is adversely impacted as a result of a combination of Owner-Caused Delay and (i) failure 

of Developer to provide, within the time frames allowed hereunder, draw requests, architect’s 

certifications, progress completion certifications, copies of change orders and supporting 

documentation, shop drawings, schedules, costs, invoices, job progress reports, or other documents 

or information which Owner is entitled to receive hereunder or which is reasonably requested by 

Owner in connection with any such decision or response required hereunder, or (ii) delay caused 

by the existence of reasonable cause to suspect that construction of the Project or Tenant 

Improvements or any other services provided by Developer hereunder have not been performed in 

accordance with Construction Documents and other requirements hereunder, then, 

notwithstanding any other provision of this Agreement to the contrary, (i) Costs Resulting From 

Owner-Caused Delay shall be only the portion of such costs fairly attributable to the actions or 

omissions of Owner and (ii) any extension of the Developer Obligation Date shall be permitted 

only to the extent fairly attributable to the actions or omissions of Owner. 

“Permits” means all land use permits and approvals required for construction of the 

Project. 

“Permitted Use” means the intended use of the Project by Tenant for 

_____________________ and any other lawful use consistent with the provisions of the Project 

Lease. 

“Plans and Outline Specifications” are the most recent renditions for the Base Shell and 

Core Buildings, a schedule of which plans and specifications is attached hereto as Exhibit D and 

incorporated herein by this reference.   

“Premises” means the entirety of the ___________________ to be constructed on the 

Land together with a leasehold interest in the Land pursuant to the Ground Lease. 

“Project” means the total design and construction, including, without limitation, 

demolition of existing improvements on the Land, site work, including all road improvements 

required under Permits, Additional Mitigation, utility relocation and installation of utilities as 

required to serve the Project, all professional design services, and all labor, materials and 

equipment used or incorporated in such design and construction of the ______________________ 
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to be constructed on the Land.  The Project shall include work which is consistent with and 

reasonably inferable from the approved Project Requirements as being necessary to produce the 

intended results. 

“Project Application for Payment” means the procedures by which requests for payment 

for Project Costs and other costs shall be made in accordance with Section 9 of this Agreement. 

“Project Budget” means the budget for development of the Project attached to this 

Agreement as Exhibit C, as revised from time to time in accordance with this Agreement. 

“Project Contingency” means the contingency by that name set forth in the Project 

Budget. 

“Project Costs” means all costs for the completion of the development, design, permitting 

and construction of the Project, including, without limitation, all demolition costs, all site work, 

including all road improvements required under Permits, Additional Mitigation, utility relocation 

and installation of utilities as required to serve the Project, all permit fees, all costs of the 

______________________, HVAC, electrical and other building systems, all costs of Tenant 

Improvements, all costs of fixtures, furnishings and equipment described in the Construction 

Documents, all costs of architectural services provided by the Architect under the Architect’s 

Agreement, all costs of services provided by the Interior Architect under the Interior Design 

Contract with respect to the Tenant Improvements, all other professional design and other services 

provided by Contractors or other professionals engaged by the Developer or the General 

Contractor, all amounts paid to General Contractor under the General Construction Contract 

including all labor, material, and equipment used or incorporated in such design and construction, 

all amounts paid to other Contractors and subcontractors, if any, under any other Construction 

Contract or subcontract entered into by Owner upon the written approval of Developer or by the 

Developer on behalf of and acting as the Owner’s agent in connection with the Project, including 

all labor, material, equipment used or incorporated in such design and construction, services 

provided by engineers, environmental consultants, surveyors and other professionals and 

consultants retained by Developer in connection with the Project, Tenant’s Contingency, Other 

Costs, Developer’s Overhead Allowance, Developer’s Fee, insurance, bonds (other than the 

Bonds), real estate brokerage and leasing commissions, if any, art work approved by Tenant under 

the State Arts in Public Places Program, applicable state and local retail sales, business and 

occupation and other taxes (including real property taxes and assessments accruing from 

Commencement of Construction to Substantial Completion of the Project), costs of any off-site 

improvements (e.g., traffic lights, roundabouts, road improvements) required as a condition to or 

in connection with the development or construction of the Project, plus the Project Contingency; 

excluding only (a) Tenant’s Personal Property and any taxes thereon (which shall be paid by 

Tenant at its sole cost and expense), (b) Financing Costs, (c) costs of removing or remediating any 

Hazardous Substances in, on or emanating from the Land; (d) Costs Not To Be Reimbursed.  

Additional Mitigation is a Project Cost but is not included in the Fixed Price.  Any Additional 

Mitigation Costs shall be payable solely from the following sources and funds:  (a) Tenant’s 

Contingency, including the portion of Savings which shall be transferred to Tenant’s Contingency 

as provided in Section 12(g)(ii); and (b) any funds transferred by the Trustee at the direction of the 

Owner and with the consent of the Tenant to the Project Fund and disbursed as provided in 

Section 4.02(d) of the Indenture.  Such funds shall be disbursed to Owner either to pay Additional 
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Mitigation Costs or reimburse Owner for Additional Mitigation Costs paid by Owner during the 

course of design, development and construction of the Project.  Any Additional Mitigation Costs 

not paid from the foregoing funds shall be paid by Owner. 

“Project Fund” means the fund of that name established under the Indenture for the 

purpose, among others, of paying Project Costs. 

“Project Lease” means the lease agreement between Owner and the Tenant for occupancy 

of the Project of even date herewith. 

“Project Lease Commencement Date” means the Commencement Date, as defined in 

the Project Lease, of the Project Lease. 

“Project Requirements” means the Building Design Guidelines, applicable provisions 

from the Request for Proposal for the Project #___________________, as amended, Developer’s 

response to such Request for Proposal dated ___________________(signed by Developer on 

_________, __, 20__), as modified by the Plans and Outline Specifications and other requirements 

for the Project specifically agreed to by Owner and Developer, and the SEPA Mitigated 

Determination of Non-Significance dated _______________ issued by The Department of 

Enterprise Services of the State of Washington. 

“Project Schedule” means the schedule for development and construction of the Project 

as set forth on Exhibit E to this Agreement, as revised from time to time in accordance with this 

Agreement, provided, however, that in no event shall the Project Schedule provide for Substantial 

Completion of the Project to occur later than ________________ months after full execution of the 

Bond Purchase Contract without the concurrence of Tenant.  The initial Project Schedule is set 

forth in Exhibit E attached hereto and by this reference incorporated herein. 

“Punch List” means a list of items required to be completed prior to Final Acceptance that 

are minor items which do not affect Owner’s ability to lease the Premises to Tenant and do not 

affect Tenant’s ability to use the Premises for the Permitted Use. 

“Requirements of Law” means all requirements relating to land and building construction 

(including those specifically applicable to the Permitted Use, including, without limitation, 

planning, zoning, subdivision, environmental, air quality, flood hazard, fire safety, accessibility, 

and other governmental approvals, permits, licenses and/or certificates) as may be necessary from 

time to time to comply with all the foregoing and other applicable statutes, rules, orders, 

regulations, laws, ordinances, and covenants, conditions and restrictions, which now apply to 

and/or affect the design, construction, existence, intended use, operation and/or occupancy of the 

Land, the Premises or any part thereof. 

“Sale of the Bonds” means execution and delivery by Owner and a responsible bond 

underwriter of an agreement providing for the purchase and sale of the Bonds on terms consistent 

with the terms of the Project Lease and with no conditions to the underwriter’s obligation to pay 

for and accept delivery of the Bonds other than those conditions contained in said agreement 

between Owner and the responsible bond underwriter. 

“Savings” is defined in Section 12(g)(ii). 



504849173.1  

 

 

Development Agreement -10-  

 

“Schematic Drawings” means drawings establishing the general scope, conceptual 

design, and scale and relationship among the components of the Project. 

 “State” means the State of Washington. 

“State Treasurer” means the State Treasurer of the State or his or her designee. 

“Substantial Completion” has the meaning set forth in Section 12 of this Agreement. 

“Substantially Complete” or “Substantially Completed” means that the Project has 

been constructed in substantial accordance with the Contract Documents and: (a) all elements 

required for the functioning of the Project shall be operational and in good working order and 

condition including satisfying applicable ADA building requirements and the Washington State 

Law Against Discrimination, RCW ch. 49.60, as well as regulations adopted thereunder; (b) the 

Project shall be weather tight and waterproof; (c) the fire and life safety systems within the Project 

shall be operational and in good working order and condition; (d) the elevators in the Project shall 

operate and function in good working order and condition, but may still require touch up 

installation and cleaning; (e) the mechanical, electrical and other building systems in the Project, 

including the HVAC system, shall be individually tested and in good working order able to support 

the Project and shall also be tested to assure that Project systems operate on an integrated basis, 

but the HVAC system may still require final balancing work; (f) the finish work in the Project is 

substantially completed, including, but not limited to public lobbies, elevators, HVAC, plumbing, 

fire and life safety, sprinkler and electrical systems, doors, partitions, cabinetry, carpet and base, 

including removal of all construction debris; (g) all site utilities, sidewalks and landscaping within 

the Project are substantially completed and construction barricades and equipment have been 

removed; (h) the ________________, and lobbies and security systems, and all entrances and exits 

thereto are completed; (i) all road improvements required under Permits have been completed; and 

(j) the access and security systems for the Project are installed and operational, except in each case 

for minor Punch List items which do not materially affect use and occupancy of the Project for the 

Permitted Use.   

“Tenant” means the State of Washington, acting through the Department of 

______________, and its successors and permitted assigns as tenant under the Project Lease. 

“Tenant Improvement Allowance” means, within the Fixed Price, an allowance of 

$__________ to cover the design and construction costs of the Tenant Improvements.  If any 

portion of this allowance is not used, it shall remain the property of Owner.  Prior to 

commencement of construction of the Tenant Improvements under the General Construction 

Contract, Owner and the General Contractor intend to agree upon a guaranteed maximum price 

for construction of the Tenant Improvements, which guaranteed maximum price shall contain a 

construction contingency line item for such Tenant Improvements.  Upon agreement by Owner 

and the General Contractor on the guaranteed maximum price for construction of the Tenant 

Improvements, any excess of the Tenant Improvement Allowance over the guaranteed maximum 

price (the “Excess Tenant Improvement Allowance”) shall be automatically transferred to the 

Tenant’s Contingency. 
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“Tenant Improvements” means any improvements to the interior of the ______________ 

beyond the Base Shell and, all of which are more specifically described in the Construction 

Documents. 

“Tenant’s Contingency” means the contingency in the amount of $____________ which 

may be used to cover any changes in the Project resulting from any material improvements or 

deviation required by Owner from the design or level of quality reflected in the Project 

Requirements as set forth in Section 4(i) below, for Additional Mitigation, for Project Costs or for 

Tenant Improvements requested by Tenant which exceed the Tenant Improvement Allowance or 

other Project Costs.  Tenant’s Contingency is not included in the Fixed Price. 

“Tenant’s Personal Property” means Tenant’s furniture, equipment, and movable 

personal property placed in the Premises; provided, however, that fixtures, furnishings and 

equipment described in the Construction Documents as being part of the Project are not deemed 

to be part of Tenant’s Personal Property.  Tenant shall provide Tenant’s Personal Property at 

Tenant’s sole cost and expense. 

“Title Policies” shall mean the policy of title insurance, if any, issued to Owner upon its 

leasehold interest in the Land (herein called the “Title Policy”) and the lender’s policy of title 

insurance, if any, issued to the Trustee upon the recording of the leasehold mortgage or deed of 

trust in favor of the Trustee (the “Lender’s Title Policy”). 

“Trustee” shall mean a national bank or other financial institution with trust powers 

selected by Owner to serve as the bond trustee under the Indenture or any duly authorized successor 

thereto appointed pursuant to the Indenture. 

“Unavoidable Delays” means any delay in the performance by Developer or the General 

Contractor of its obligations with respect to construction of the Project caused by strikes (other 

than those directly caused by the failure to negotiate in good faith of the Developer or the General 

Contractor), acts of God, Unusually Severe Weather Conditions, unavoidable casualties, acts of 

the public enemy, acts of terrorists, governmental embargo restrictions, or similar causes beyond 

the reasonable control of Developer or the General Contractor, which, after the exercise of due 

diligence to mitigate the effects thereof, delay construction of the Project, other than such delays 

resulting from (a) Developer’s or the General Contractor’s failure to comply with the terms and 

provisions of this Agreement or the General Construction Contract, (b) increased prices, or 

(c) unavailability of funds, provided the Fixed Price is paid in accordance with Section 9 of this 

Agreement.  Unavoidable Delays will entitle Developer and the General Contractor to an extension 

of the Developer Obligation Date but will in no way entitle Developer to additional compensation.  

Nothing contained herein shall prevent Developer from allocating the Project Contingency to 

increased costs of constructing the Project caused by Unavoidable Delays.  In the event of any 

Unusually Severe Weather Conditions, the length of Unavoidable Delay to become effective under 

this Agreement as a result of such conditions shall be the period of time (not less than one day) by 

which Developer’s progress in constructing the Project has reasonably been delayed as a result of 

such Unusually Severe Weather Conditions.  Developer shall notify Owner in writing as soon as 

possible but in no event later than thirty-five (35) days after any Unusually Severe Weather 

Conditions have occurred, shall provide in such notice a specification as to which of the listed 

conditions has occurred and the data supporting such determination, and shall provide an 
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explanation of Developer’s position as to the length of Unavoidable Delay to be granted as a result 

of such conditions, explaining how such conditions delayed Developer’s construction progress.  

Owner shall respond within ten (10) days thereafter as to whether Owner accepts or disagrees with 

Developer’s position.  Any disagreements that cannot be resolved by Developer and Owner shall 

be resolved in accordance with Section 24 hereof, but work shall continue pending resolution of 

such dispute.  

“Unusually Severe Weather Conditions” means the occurrence of any of the following 

scenarios of precipitation, low temperature, windstorms, or snow or ice, but only if the building 

shell has not been sealed from weather and there remains substantial external work or other 

conditions that are affected by adverse weather and that will adversely affect the Developer’s 

ability to achieve Substantial Completion by the Developer Obligation Date: 

(a) Daily rainfall equal to or greater than ___ inch within any 24 hour period. 

(b) Daily rainfall equal to or greater than ____ inch during any “rainy season 

month” (i.e., October through June) in which the total monthly rainfall (at the end of such month) 

is at least ___% but less than _____% of the total average monthly rainfall for such month. 

(c) Daily rainfall equal to or greater than ____ inch during any rainy season 

month in which the total monthly rainfall (at the end of such month) is at least ____% but less than 

_____% of the total average monthly rainfall for such month. 

(d) Daily rainfall equal to or greater than ____ inch during any rainy season 

month in which the total monthly rainfall (at the end of such month) is at least ____% of the total 

average monthly rainfall for such month. 

(e) Daily maximum temperature less than ____ degrees Fahrenheit for two or 

more consecutive weekday days which impacts critical components of the work. 

(f) A combination of temperature and precipitation that results in snowfall in 

excess of ___ inches on a particular day that does not melt and substantially disappear (but for 

isolated shaded areas) by 7:00 a.m. on the next work day, or that results in a coating of ice during 

the bulk of the workday (not merely morning frost) that makes walking, transporting or loading of 

materials, or operation of equipment or vehicles hazardous or significantly slowed.  

(g) Maximum wind gusts exceeding ___ mph at any time during the work day. 

(h) Maximum wind gusts exceeding -__ mph during each hour of a continuous 

four hour period during the work day. 

(i) Any other unusually inclement weather condition which causes the 

construction site to be in a condition such that the General Contractor orders the workers to not 

work on the construction site. 

Weather conditions shall be measured at the ______________, Washington by the Environmental 

Data and Information Service of the National Oceanic and Atmospheric Administration of the U.S. 

Department of Commerce.  However, if Developer wishes to monitor weather at a location on or 
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nearer to the Project site, Developer may make a proposal to install and operate, through Project 

Contingency, a weather monitoring station at the Property or in the vicinity of the Property, 

monitored by an independent consultant, and Owner shall not unreasonably withhold its approval 

to utilization of the weather data from such closer site so long as the equipment and independent 

consultant appear to be capable and trustworthy and the results obtained from such monitoring 

appear to be reasonably reliable. 

“Warranty Period” shall mean that period commencing on the date of Substantial 

Completion of the Project and expiring ____ (__) years thereafter. 

2. Development of the Project. 

(a) Fixed Price.  Owner hereby retains Developer and Developer shall, in 

accordance with the terms of this Agreement, develop, oversee and manage the design, permitting 

and construction phases of the Project in accordance with the terms and conditions of this 

Agreement.  Subject to the terms of this Agreement, and provided the Fixed Price is paid in 

accordance with Section 9 of this Agreement, Developer warrants Substantial Completion of the 

Project for the Fixed Price, constructed in a good and workmanlike manner and in substantial 

accordance with the Contract Documents, on or before the Developer Obligation Date, free and 

clear of all liens.  Except as provided in Section 2(b) below, Project Costs exceeding the Fixed 

Price shall be paid by Developer, with Developer depositing any required funds with Trustee 

pursuant to Section 9(g) below. 

(b) Tenant Improvement Allowance.  The Fixed Price will include the Tenant 

Improvement Allowance for the design and construction of Tenant Improvements.  

Notwithstanding any other provision in this Agreement to the contrary, payment for the design and 

construction of Tenant Improvements shall be governed by the terms of this Section 2(b).  

Exhibit F hereto sets forth the dates for delivery of the space plans by which Owner must deliver 

the plans to avoid potentially jeopardizing the Project Schedule.  Owner’s failure to meet those 

dates shall constitute an Owner-Caused Delay that may result in Costs Resulting From Owner-

Caused Delay for which Developer shall not be held responsible.  Notwithstanding anything to the 

contrary contained in this Agreement, Owner shall pay any Costs Resulting From Owner-Caused 

Delay unless Owner elects to allocate Tenant’s Contingency to pay such costs.  Any Owner-

Caused Delay shall also result in an adjustment of the Developer Obligation Date under 

Section 7(b) below. 

Developer shall work with Owner to develop the pricing on Owner’s desired 

Tenant Improvements, and, upon reaching agreement with Owner thereon, shall assist in preparing 

a change order to the General Construction Contract for the construction of Tenant Improvements 

on a to-be-agreed guaranteed maximum price.  If the total agreed guaranteed maximum price of 

designing and constructing the Tenant Improvements is less than the Tenant Improvement 

Allowance, then all excess funds in the Tenant Improvement Allowance shall be transferred to 

Tenant’s Contingency.  If the total agreed guaranteed maximum price of designing and 

constructing the Tenant Improvements exceeds the Tenant Improvement Allowance, such excess 

costs shall be paid solely by Owner (with funds from the Tenant Contingency Account or from 

other funds of Tenant in accordance with Section 9.4 of the Project Lease). 
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(c) Other Costs.  Other Costs shall be considered Project Costs but shall not be 

included in the determination of the Fixed Price.  Any portion of Other Costs not used for the 

Project shall be added to Tenant’s Contingency, and any portion of Tenant’s Contingency not used 

for the Project shall be applied as provided in the Indenture.  If the cost of the items of work 

described under the heading “Other Costs” on the Project Budget attached hereto as Exhibit C 

exceeds $_______, such excess shall be paid by Owner. 

(d) Diligent Efforts; Relationship of the Parties.  Developer accepts the 

relationship of trust and confidence established with Owner by this Agreement and agrees that in 

providing the services set forth in this Agreement, Developer shall use its diligent efforts and shall 

furnish its best skill and judgment and shall cooperate with, coordinate, manage, direct and oversee 

the General Contractor, Architect, Interior Architect, all other Contractors, all other engineers, 

design consultants, managers and other persons retained in connection with the design, permitting, 

development and construction of the Project so as to cause Substantial Completion of the Project 

for the Fixed Price, constructed in a good and workmanlike manner and in substantial accordance 

with the Contract Documents, on or before the Developer Obligation Date, free and clear of all 

liens (provided the Fixed Price is paid in accordance with Section 9 of this Agreement).  Developer 

shall not perform any construction services in connection with this Agreement.  By the terms of 

this Agreement, Developer is not obligated to perform services for which Owner has contracted 

with a third party without Developer’s prior written consent, nor obligated to pay for such services 

for which Owner has contracted with third parties without Developer’s prior written consent, and 

such services shall be paid for directly by Owner and shall not be considered Project Costs unless 

they are pre-approved by Developer in writing. 

(e) Mutual Cooperation; Liability of Owner.  Developer and Owner shall fully 

and in good faith cooperate with each other to accomplish each of the activities provided herein.  

Developer acknowledges and agrees that Owner shall have no liability or responsibility 

whatsoever with respect to the activities provided to be performed by Developer herein, except to 

pay the Fixed Price pursuant to the terms and conditions contained herein. 

(f) Term.  The rights and obligations of the Developer and Owner hereunder 

shall commence on the date of execution of this Agreement and shall continue until expiration of 

the Warranty Period, except with respect to those specific obligations of Developer which may 

survive the Warranty Period. 

3. Project Financing. 

(a) Issuance of Bonds.  Owner intends to issue Bonds in a principal amount 

sufficient to pay the Project Costs, Financing Costs and other costs payable pursuant to the terms 

of the Indenture pursuant to and in compliance with the requirements of Revenue Ruling 63-20 

and Revenue Procedure 82-26 issued by the Internal Revenue Service (collectively, the “Ruling”) 

and other regulations, interpretations and letter rulings issued by the Internal Revenue Service with 

respect to such financings. 

(b) Disbursal of Proceeds.  A portion of the proceeds from the sale of the Bonds 

shall be deposited into the Project Fund held by the Trustee and shall be used to pay Project Costs 

and other costs in accordance with the terms of the Indenture and this Agreement. 
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4. Project Design.  Developer shall cause design services to be performed by qualified 

architects, engineers and other professionals recommended by Developer, approved by Owner and 

paid as part of the Project Costs.Selection of Development Team for Project.  The following 

entities are intended to be retained in connection with the Project: 

(i) Architect:  _____________ 

(ii) General Contractor:  ________________ 

(iii) Structural Engineers:  _______ 

(iv) Land Surveyors:  ______________ 

(v) Mechanical Design Build Engineers:  _____________ 

(vi) Geotechnical Engineers:  ____________ 

(vii) Interior Architect:  ________________ 

(viii) Electrical Design/Build Engineers:  __________________ 

In order to complete the Project, Developer shall have the right to select 

other professionals as necessary or desirable for the design, permitting, and development of the 

Project and shall have the obligation to recommend other Contractors for Owner’s approval.  All 

amounts paid to the entities outlined above and any others hereinafter engaged by Developer in 

connection with the performance of its duties and responsibilities under this Agreement, or as 

agent for Owner, shall be part of the Fixed Price. 

(b) Design Contracts.  Owner shall enter into the Architect’s Agreement with 

the Architect and the Interior Design Contract with the Interior Architect. 

Consistent with the terms and conditions of the General Construction Contract, 

Interior Design Contract and the Architect’s Agreement, there shall be no amendment to those or 

any other design contract or Construction Contract, without the prior written consent of Owner 

and the concurrence of Developer.  All rights of Owner and Developer, respectively, under the 

Architect’s Agreement, the Interior Design Contract and the General Construction Contract and 

any other contract designated by Trustee shall be assigned to Trustee under assignment agreements 

in form and substance satisfactory to Trustee.  Developer shall obtain, at no cost to Owner, the 

consent of Architect, Interior Architect, General Contractor and other design professionals and 

Contractors as necessary to each such assignment. 

(c) Project Budget.  The Project Budget sets forth a detailed itemization by line 

item and category of all Project Costs, including Tenant’s Contingency, Other Costs, Project 

Contingency, the Overhead Allowance and Developer’s Fee.  The Project Budget is attached 

hereto as Exhibit C. 

(d) Drawings.  Developer shall cause the Architect to prepare the Design 

Development Drawings and the Construction Drawings and Detailed Specifications for 
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the_____________________, and cause the Interior Architect to prepare such necessary plans and 

specifications for the Tenant Improvements, in each case for Developer’s review and Owner’s 

approval.  The Schematic Drawings for the ___________________ have been prepared by 

Architect and approved by Owner, Tenant and Developer.  The intention of the parties is to 

cooperate in good faith to provide a completed design which meets all Requirements of Law and 

is consistent with all Project Requirements and the building quality reflected therein.  The 

Construction Drawings and Detailed Specifications for the _________________ and Tenant 

Improvements shall include, at a minimum, all architectural services set forth under Basic Services 

in the Architect’s Agreement and such other architectural services as may be necessary to provide 

Construction Documents for the Garage, the Base Shell and Core Buildings and Tenant 

Improvements portions of the Project. 

(e) ADA Compliance.  Each design contract shall include a provision requiring 

that upon Substantial Completion of the work covered by that design contract, the work and the 

portion of the Project so constructed shall comply with the applicable Americans With Disabilities 

Act requirements referenced herein.  

(f) Owner’s Review.  Owner may participate in all design meetings with 

Developer, Architect, Interior Architect and other design professionals as appropriate in the course 

of the development of the Design Development Drawings and all Construction Documents in order 

to facilitate the approval of such drawings and Construction Documents in accordance with the 

terms of this Agreement.  Owner shall promptly review the Project Budget and each of the Design 

Development Drawings and all Construction Drawings and Detailed Specifications submitted in 

accordance with this Agreement and shall give Developer written notice within ___ (___) business 

days following its receipt of such drawings or documents of its approval or disapproval thereof, 

specifying in the case of its disapproval, its reason therefor.  Owner shall have the right to 

disapprove only such Design Development Drawings, Construction Drawings and Detailed 

Specifications which (i) do not meet the Project Requirements, (ii) do not comply with 

Requirements of Law, (iii) with respect to drawings, are not consistent developments of the 

previous drawings approved by Owner, or (iv) propose changes in work or materials that would 

result in a material change in appearance or diminution in quality of the Project.  If no objections 

or comments are received within such _____ (___) business day period, then the submittals shall 

be deemed approved.  

(g) Resubmittals.  If objections or comments are submitted in writing within 

the time frame and in accordance with the requirements set forth in the preceding subsection, 

Developer shall cause the Architect and/or the Interior Architect to make changes in the Design 

Development Drawings or Construction Drawings and/or Detailed Specifications, as applicable, 

consistent with reasonable objections or comments made by the Owner and shall resubmit the 

same to Owner in accordance with the foregoing schedule for further review.  The process of 

resubmittal and review shall continue until the submittals have been approved by all the parties.  

The final Construction Drawings and Detailed Specifications setting forth in detail the 

requirements for the construction of the Project which have been approved by Owner are called 

the Construction Documents.  There shall be no material change in the Construction Documents 

except as set forth in Section 8 below. 
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(h) Permit and Construction Documents.  Developer shall cause the Architect 

and other design professionals to prepare Construction Documents as required for submittal of the 

building permit and other permit applications in accordance with Section 6 hereof, and as required 

for construction of the Project by the Contractors. 

(i) Tenant’s Contingency.  The Project Budget includes the Tenant’s 

Contingency, which shall be allocated to Project Costs as provided herein.  Tenant’s Contingency 

is not included in the Fixed Price.  If Owner requires any material improvement or material 

deviation in the Construction Drawings or the Detailed Specifications from the design or level of 

quality reflected in the Plans and Outline Specifications, any resulting increase in design or 

construction Project Costs shall be charged against the Tenant’s Contingency until the Tenant’s 

Contingency is exhausted, after which no further design changes shall be permitted hereunder 

unless Owner agrees to pay for any resulting increase in Project Costs.  To the extent that the 

Construction Drawings and Detailed Specifications are consistent developments of the Plans and 

Outline Specifications, the Fixed Price shall not be adjusted for any changes in Project Costs 

required to construct the Project in accordance with such Construction Documents.  Additionally, 

at Owner’s option, the Tenant’s Contingency may be used for the design and/or construction of 

Tenant Improvements desired by Owner in excess of the Tenant Improvement Allowance or for 

Additional Mitigation. 

(j) LEED Certification.  Developer shall obtain at least a Leadership in Energy 

and Environmental Design (“LEED”) Silver rating from the U.S. Green Building Council 

(“USGBC”) with respect to the Base Shell and Core Buildings, and shall use commercially 

reasonably efforts to obtain a LEED Silver rating for those improvements.  Developer shall also 

work in good faith with Owner and Tenant to obtain a Silver or higher LEED rating for the Tenant 

Improvements in the ________.  Owner acknowledges that the design decisions made by it and by 

Tenant will have an impact on the LEED ratings received and will work in good faith with 

Developer when making those decisions to consider their potential impact on LEED ratings.  

Developer shall submit the Construction Drawings to the USGBC to obtain a preliminary 

determination of the LEED rating with respect to the _____________________________.  In the 

event that the preliminary determination received from USGBC indicates that the 

_________________________ will not receive at least a LEED Silver rating, Developer shall, in 

consultation with the Architect, General Contractor and other members of the Developer’s 

development team, cause the Architect to make changes in the Construction Drawings and/or 

Detailed Specifications, as applicable, or Developer shall recommend changes in construction 

materials or methodology, to ensure that the _______________________ will receive a LEED 

Silver rating from USGBC following completion of construction, and shall submit same to Owner 

for approval pursuant to the design approval process set forth in Section 4 of this Agreement.  Any 

period of delay in the overall progress or design, construction and completion of the Project 

resulting from the need to redesign elements of the Project or change construction materials or 

methodology in order to achieve a LEED Silver rating for the _________________________ shall 

not constitute Owner-Caused Delay.  Developer shall keep Owner and Tenant apprised throughout 

the design process of any design decisions that may affect the LEED ratings of the 

________________, and with respect to any preliminary determinations made by the USGBC with 

respect to the LEED rating of those improvements.  It is anticipated that the final determination by 

the USGBC of the LEED rating of the __________________ will not occur until after Final 

Acceptance.  Owner shall hold back ___________________ Dollars ($_________ ) in the Project 
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Contingency from the Final Payment until a LEED rating of at least Silver is obtained for the 

___________________.  If less than $________ is available in the Project Contingency, the 

shortfall shall be withheld from the final installment of the Developer’s Fee.  Developer shall work 

diligently and in good faith to obtain a final LEED Silver rating with respect to the 

__________________from the USGBC as soon as reasonably possible. 

(k) Public Art.  Owner intends to lease the Project to Tenant and desires that 

the Project incorporate and include public art, consistent with the spirit and intent of the 

Washington State Arts Commission Art in Public Places program.  Tenant shall have the right to 

review and approve the process for, and selection of, public art for the Project; provided, however, 

that Developer may condition or withhold approval for the installation of any public art in the 

Project if it would have a material and adverse effect on the construction of the Project or on the 

Project Schedule.  The cost of any such public art is a Project Cost and is included in the Fixed 

Price. 

5. Construction Management Services.  Developer shall provide Owner with all 

construction administration and construction management services necessary or desirable to cause 

Substantial Completion of the Project on or before the Developer Obligation Date in a good and 

workmanlike manner and in substantial accordance with the Contract Documents, including, 

without limitation, the following: 

(a) Preconstruction Phase. 

(i) Developer shall oversee all design work done by Architect, Interior 

Architect and other design professionals for the design and development of the Project.  Developer 

shall expeditiously review design documents during their development and advise on proposed 

site use and improvements, selection of materials, building systems and equipment and methods 

of Project delivery.  Developer shall provide recommendations on relative feasibility of 

construction methods, availability of materials and labor, and time requirements for procurement, 

installation, construction and factors related to construction costs including, but not limited to, 

costs of alternative designs or materials, budgets and possible economics. 

(ii) Developer shall prepare and periodically update the Project 

Schedule for Owner’s acceptance.  Developer shall obtain the Architect’s and Interior Architect’s 

approval for the portions of the preliminary Project Schedule relating to the performance of their 

services.  Developer shall coordinate and integrate the Architect’s and Interior Architect’s services 

into the Project Schedule and Developer’s and Owner’s responsibilities with anticipated 

construction schedules, highlighting critical and long lead time items. 

(iii) Developer shall consult with Owner and Architect regarding the 

Construction Documents and make recommendations whenever design details adversely affect 

constructability, cost or schedules. 

(iv) Developer shall cause the General Contractor to establish the 

assignment of responsibilities for temporary Project facilities and equipment, materials and 

services for common use of the Contractors.  Developer shall verify that such requirements and 

assignment of responsibilities are included in the proposed Contract Documents. 
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(v) Developer shall cause the General Contractor to determine the 

division of the Project into individual contracts for various categories of work, including the 

method to be used for selecting Contractors and awarding Construction Contracts.  Developer shall 

cause the General Contractor to review the Construction Documents as required to provide that 

(1) the work of the Contractors is coordinated; (2) all requirements for the Project have been 

assigned to the appropriate Construction Contract; (3) the likelihood of jurisdictional disputes has 

been minimized; and (4) proper coordination has been provided for phased construction. 

(vi) Developer shall prepare a Project Schedule providing for the 

components of the work and shall consult with the General Contractor in connection with the 

preparation and updating of the Project Schedule, including phasing of construction, times of 

commencement and completion required of each Contractor, ordering and delivery of products 

requiring long lead time, and the occupancy requirements of Owner.  Developer shall provide the 

current Project Schedule to the General Contractor for each set of bidding documents. 

(vii) Developer shall work with the General Contractor to expedite and 

coordinate the ordering and delivery of materials requiring long lead times. 

(viii) Developer shall select and coordinate the professional services of 

surveyors, special consultants and testing laboratories required for the Project. 

(ix) Developer shall cause the General Contractor to provide an analysis 

of the types and quantities of labor required for the Project and shall review with the General 

Contractor the availability of appropriate categories of labor required for critical phases.  

Developer shall make recommendations for actions designed to minimize adverse effects of labor 

shortages. 

(x) Following Owner’s approval of the Construction Documents, the 

Developer shall update and submit the latest estimate of Project Costs, Project Budget and the 

Project Schedule for Owner approval. 

(xi) Developer shall direct the General Contractor to develop bidders’ 

interest in the Project, establish bidding procedures, issue bidding documents to bidders and 

conduct pre-bid conferences with prospective bidders.  Developer shall cause the General 

Contractor to submit the list of prospective bidders for Owner’s review.  Owner shall have the 

right to reject any bidder if there exists substantial and reasonable cause for such rejection.  

Developer shall assist the General Contractor with respect to questions from bidders and the 

issuance of addenda. 

(xii) Developer and the General Contractor shall receive bids, prepare bid 

analyses and award contracts or reject bids. 

(b) Construction Phase. 

(i) Developer shall administer all Construction Contracts for the Project 

in cooperation with the Architect. 
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(ii) Developer shall provide administrative, management and related 

services to coordinate scheduled activities and responsibility of the Contractors with each other 

and with those of the Developer, Owner and Architect to manage the Project substantially in 

accordance with the Project Schedule and Contract Documents. 

(iii) Developer shall cause the General Contractor to update the Project 

Schedule incorporating the activities of the Contractors on the Project, including activity sequences 

and duration, allocation of labor and materials, processing of shop drawings, product data and 

samples and delivery of products requiring long lead time and procurement.  The Project Schedule 

shall include Owner’s occupancy requirement showing portions of the Project having occupancy 

priority.  Developer shall update and reissue the Project Schedule as required to show current 

conditions.  If an update indicates that the previously approved Project Schedule may not be met, 

Developer shall cause the General Contractor to take corrective action so as to cause the Project 

to be Substantially Completed on or before the Developer Obligation Date.  

(iv) Developer shall cause the General Contractor to schedule and 

coordinate the sequence of construction so as to cause Substantial Completion of the Project on or 

before the Developer Obligation Date. 

(v) Developer shall dutifully administer and enforce the Architect’s 

Agreement and the Interior Design Contract and Developer shall cause the General Contractor to 

dutifully administer and enforce all Construction Contracts with subcontractors and, provided that 

Owner authorizes Developer to do so and assigns to Developer any rights necessary in connection 

therewith, Developer shall fully enforce, administer and take such actions as are necessary to 

implement contracts with the Architect, Interior Architect, and General Contractor.  Developer 

shall notify and consult with Owner regarding any material breaches or defaults by any party to a 

Construction Contract relating to the Project.  Developer shall, with respect to such breach or 

default by such contracting party, follow the instructions or directions of Owner so long as such 

instructions or directions do not, in the reasonable professional judgment of Developer, restrict, 

delay, impair or otherwise jeopardize Substantial Completion of the Project by the Developer 

Obligation Date.   

(vi) Developer shall develop cash flow reports and forecasts for the 

Project (including variances between actual and budgeted costs) and provide Owner with copies 

of the same. 

(vii) In consultation with the Architect, Developer shall oversee the 

course of construction and shall conduct such inspections of the course of construction and testing 

of work to insure that the work of each Contractor is being performed in substantial accordance 

with the requirements of the Contract Documents in a good and workmanlike manner, free of 

defects and deficiencies in work, and free and clear of all liens.  Developer shall reject all work 

which does not conform to the requirements of the Contract Documents and cause corrective action 

to be taken. 

(viii) Developer shall transmit to Architect requests for interpretations of 

the meaning and intent of Construction Drawings and Detailed Specifications and assist in the 

resolution of questions that arise. 
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(ix) Developer shall expedite the processing and approval of shop 

drawings, product data, samples and other submittals. 

(x) Section 8 of this Agreement shall control with regard to changes in 

the work. 

(xi) Developer shall record the progress of the Project.  Developer shall 

cause the General Contractor to submit written monthly progress reports to Owner and Developer, 

including information on each Contractor and each Contractor’s work, as well as the entire Project, 

showing percentages of completion.  Developer shall maintain or cause the General Contractor to 

maintain a daily log, containing a record of weather, each Contractor’s work on the site, number 

of workers, identification of equipment, work accomplished, problems encountered and such other 

information as Owner may require. 

(xii) Developer shall maintain at the Project site or at Developer’s offices 

in ___________, Washington, for Owner one record copy of all Contract Documents, all drawings, 

specifications, addenda, change orders and other modifications, in good order and marked 

currently to record changes and selections made during construction together with approved shop 

drawings, product data, samples and similar required submittals.  Developer shall maintain 

records, in duplicate, of principal building layout lines, elevations of the bottom of the footings, 

floor levels and key site elevations certified by a qualified surveyor or professional engineer.  All 

such records shall be made available to Architect, Interior Architect and Owner upon request and, 

upon completion of the Project, duplicate originals shall be delivered to Owner. 

(xiii) Although Developer shall not be responsible for the purchase of 

materials, systems and/or equipment, Developer shall assure that the General Contractor is 

responsible for the delivery and storage, protection and security of such materials, systems and 

equipment that are part of the Project until such items are incorporated into the Project.   

(xiv) Developer shall develop and implement procedures for the review 

and processing of applications by Contractors for progress and final payments. 

(xv) Based on the Developer’s observations and evaluations of each 

Contractor’s Application for Payment, the Developer shall review and certify the amounts due the 

respective Contractors.  The Developer shall prepare Project Applications for Payment based on 

the Contractors’ Applications for Payment. 

(xvi) Each Project Application for Payment and certification of the 

Contractor(s)’ certificates for payment shall constitute a representation to Owner based on the 

Developer’s overall supervision of the course of construction, inspections conducted at the site, 

and review of the data comprising the Contractors’ Application for Payment that, to the best of 

Developer’s knowledge, information and belief, the work has progressed to the point indicated and 

the quality of the work is in substantial accordance with the Contract Documents (subject to minor 

deviations from the Contract Documents correctable prior to completion and to specific 

qualifications expressed by Developer in Developer’s Project Application for Payment). 
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(xvii) Developer shall supervise the final testing and start-up of utilities, 

operational systems and equipment, in the presence of Owner’s and Tenant’s maintenance 

personnel if so requested by Owner. 

(xviii) When Developer considers each Contractor’s work or a designated 

portion thereof substantially complete, the Developer shall, jointly with the Architect, prepare for 

the Contractor a list of incomplete or unsatisfactory items (Punch List) and a schedule for their 

completion.  The Developer shall assist Architect in conducting inspections to determine whether 

the work or designated portion thereof is substantially complete. 

(xix) Developer shall cause the General Contractor to coordinate the 

correction and completion of the work, including all Punch List items, and shall evaluate the 

completion of the work of the Contractors and make final recommendations to the Architect when 

the Project or any designated portion thereof has achieved Final Acceptance.  Developer shall 

assist Architect in conducting final inspections of the work. 

(xx) Developer shall take such other and further action as may be 

necessary or desirable to cause the Project to be Substantially Completed on or before the 

Developer Obligation Date. 

6. Permits. 

(a) Permits.  Developer shall obtain all Permits necessary to construct the 

Project.  For those Permits yet to be acquired as of the date of the execution of this Agreement, 

Owner shall have _____ (__) business days to review any Permit application Developer intends to 

submit.  Owner’s failure to object to terms or conditions of a Permit application shall not be 

construed as approval of the same but shall constitute Owner’s authorization for Developer to 

submit the Permit application.  For those Permit applications already submitted by Developer prior 

to the execution of this Agreement, Owner shall receive a copy upon request.  Owner shall join in 

any application for Permits as required, at the expense of Developer.  Developer shall pursue 

issuance of such Permits with all due diligence. 

(b) Costs.  All costs associated with issuance of the Permits shall be Project 

Costs. 

(c) Schedule and Delays.  Owner and Developer anticipate issuance of Permits 

by the State of Washington and ______________ and Commencement of Construction within the 

time set forth in the Project Schedule set forth as Exhibit E hereto.  The Project Schedule shall be 

updated by Developer and Owner from time to time as reasonably required to reflect the current 

status of the Project.  There shall be no increase in the Fixed Price as a result of any delay in 

issuance of the Permits or commencement or completion of construction of the Project. 

7. Construction. 

(a) Commencement of Construction.  Developer shall cause Substantial 

Completion of the Project on or before the Developer Obligation Date in a good and workmanlike 

manner, free from defects in work or materials and in substantial accordance with the Contract 

Documents, free and clear of all liens, provided the Fixed Price is paid in accordance with 
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Section 9 hereof.  As soon as reasonably practical following issuance of the Permits, Developer 

shall cause Commencement of Construction to occur and shall diligently and continuously 

prosecute such work to Final Acceptance.  Developer shall coordinate the sequencing of all 

construction and shall cause all Contractors to commence construction of that portion of the work 

covered under their respective Construction Contracts and diligently and continuously prosecute 

such work to Final Acceptance.  Developer warrants to the Owner that materials and equipment 

incorporated into the Project shall be new unless otherwise specified. 

(b) Delays.  The Developer Obligation Date shall be extended to the extent of 

(i) Unavoidable Delays, provided however that extensions due to Unavoidable Delays shall not 

exceed ______ (___) days; (ii) Owner-Caused Delays; (iii) delays incurred as a result of the 

remediation of any Hazardous Substances in, on or emanating from the Land as of the Effective 

Date of the Project Lease, provided that Developer shall use reasonable efforts to minimize the 

impact on the Project Schedule due to such remediation; and (iv) Additional Mitigation Delay.  

The existence of Unavoidable Delays of up to ______ (__) days shall excuse the General 

Contractor and Developer for resulting delays and changes in the Project Schedule, provided 

however that there shall not be any adjustment to the Fixed Price for additional costs resulting 

therefrom.  If Substantial Completion of the Project fails to occur by the Developer Obligation 

Date, as extended pursuant to the first sentence of this Section 7(b), then Developer shall pay to 

Trustee on the first day of each month an amount equal to the sum of the Monthly Rent that would 

have been payable under the Project Lease had Substantial Completion occurred on the Developer 

Obligation Date, until the earlier of Substantial Completion or termination of the Project Lease 

pursuant to Section 9.16 thereof; provided, however, that to the extent Owner receives insurance 

proceeds under the Builders Risk Insurance Policy described in Section 16(a)(v) below to 

reimburse Owner for loss of income and rents, such sums shall be credited against Developer’s 

obligation to pay Monthly Rent to the Trustee.  The Monthly Rent paid by Developer shall be 

prorated if a partial month elapses before Substantial Completion of the Project occurs.  Upon 

Final Acceptance and the making of all Final Payments (including the funding of the _____% 

holdback for uncompleted Punch List items), if there are funds remaining in the Project Fund (as 

defined in the Indenture) prior to the final distribution of said Fund (i.e., the sharing of contingency 

money), if Substantial Completion of the Project has failed to occur by the Developer Obligation 

Date, and if Developer has made the payments it is required to make pursuant to this Section 7(b), 

the Developer and the Owner, with written concurrence by the Tenant, shall determine and direct 

Trustee to pay to the Developer any additional interest earnings that accrued on the undisbursed 

Bond Proceeds Account as a direct result of such delay in excess of interest that would have 

accrued absent such delay. 

(c) Guaranteed Maximum Construction Contract.  As part of the Fixed Price, 

the _____________________ and the Tenant Improvements, subject to Section 2(b), shall be 

constructed pursuant to the General Construction Contract containing a Guaranteed Maximum 

Construction Price, between Owner and the General Contractor.  The General Construction 

Contract shall contain a provision for payment and performance bonds issued by a surety 

reasonably acceptable to Owner pursuant to which Owner and Trustee shall be named as obligees 

pursuant to a rider or riders reasonably acceptable to Owner and Trustee. 

(d) Construction Contracts.  All Construction Contracts shall include 

provisions requiring the following: 
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(i) All Contractors and subcontractors employed on the Project shall 

pay the prevailing rate of wages as defined in Chapter 39.12 of the Revised Code of Washington. 

(ii) The initiation, maintenance and supervision of industry-standard 

safety precautions and programs in connection with the construction of the Project. 

(e) Protection of Persons and Property. 

(i) Developer shall be responsible for initiating, maintaining and 

providing supervision of safety precautions and programs in connection with the construction of 

the Project. 

(ii) Developer shall take reasonable precautions for safety of, and shall 

provide reasonable protection to prevent damage, injury or loss to:  (1) all persons working on the 

Project construction site and all other persons who may be affected thereby; (2) the Project and 

materials and equipment to be incorporated therein; and (3) other property at or adjacent to the 

site. 

(iii) Developer shall or shall cause the General Contractor and all other 

Contractors to give notices and comply with all applicable laws, ordinances, rules, regulations, and 

orders of public authorities bearing on the safety of persons and property and their protection from 

damage, injury or loss. 

(iv) Developer shall be liable for all damage or loss (other than damage 

or loss insured under the property insurance) to the Project except to the extent caused by the 

negligent actions of Owner, Tenant or their respective agents or employees. 

(f) Insurance During Construction.  Insurance shall be provided by Developer, 

Owner, Architect and Contractors in accordance with the provisions of Section 16 of this 

Agreement.   

(g) Use of Project Contingency.  The amounts set forth in the various line items 

of the Project Budget are estimates only of Project Costs to be incurred.  To the extent the actual 

Project Costs in any line item of the Project Budget exceed the amount shown for such line item, 

Developer shall first allocate amounts in other line items, in which the actual known Project Costs 

shall have been less than the amount in the Budget, to the line item in which the excess Project 

Cost(s) has occurred.  Following the allocation by Developer as set forth in the preceding sentence 

with respect to all line items, except Project Contingency, Developer shall be fully entitled to draw 

upon the Project Contingency line item of the Project Budget and use the Project Contingency in 

its entirety, if necessary to pay the Project Costs. 

(h) Warranties.  Developer shall cause the General Contractor to secure for the 

benefit of Owner all warranties and guarantees of the work by the General Contractor’s 

subcontractors, suppliers and manufacturers of components of the Project.  Upon Final 

Acceptance, Developer shall cause the General Contractor to assign such warranties to Owner.  

After Final Acceptance of the Project and during the Warranty Period, Developer shall assist 

Owner to enforce any warranties or guarantees with respect to the Project upon request.  The 

General Construction Contract shall provide a warranty of materials and workmanship for a period 
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of _____ (__) years with respect to each major component of the work following Substantial 

Completion of the Project.  Without increasing the Fixed Price, Developer and Owner have agreed 

that Developer shall cause the General Contractor to obtain warranties of longer periods from its 

subcontractors and material suppliers for the fixtures, services, or subcontracts as set forth in 

Exhibit H, provided, however, that the Developer shall not be required to assist Owner to enforce 

any warranties or guarantees that extend beyond the Warranty Period. 

(i) Correction of Work.  During the Warranty Period, Developer shall promptly 

correct or cause to be corrected work properly rejected by Owner or known by Developer to be 

defective or failing to conform to the Contract Documents, whether observed before or after 

Substantial Completion and whether or not fabricated, installed or completed, and shall correct or 

caused to be corrected work found to be defective or non-conforming within the Warranty Period.  

Such costs (to the extent not borne by insurance) shall be Project Costs.  It is intended that at Final 

Acceptance, there shall remain at least $_______  in the Bond Proceeds Account in the Project 

Fund to cover these items during the Warranty Period; said $_______  shall be held by Trustee in 

trust upon Final Acceptance to be applied toward warranty work in accordance with the General 

Construction Contract, with any amounts not so expended to be treated as savings in accordance 

with, and subject to the limitations in, Section 12(g)(ii) below; however if there are no funds left 

in the Bond Proceeds Account in the Project Fund (including the Project Contingency) to pay for 

the corrective action, such costs shall be paid by Developer from its own funds. 

(j) Stop Work by Owner.  If the General Contractor fails to correct defective 

work as required, or persistently fails to carry out work in accordance with the Construction 

Documents, Owner, by written order, may order Developer and that General Contractor to stop the 

work, or any portion thereof, until the cause for such order has been eliminated. 

(k) Remediation of Hazardous Substances.  If Developer discovers during or 

following the demolition of existing improvements on the Land that Hazardous Substances exist 

in the soil or in the ground water at or originating from the Land (the “Pre-Existing Hazardous 

Substances”), Developer shall promptly notify Owner, Ground Lessor and Tenant, of its discovery 

of Pre-Existing Hazardous Substances.  Developer shall cause such Pre-Existing Hazardous 

Substances to be remediated to the applicable cleanup standards under applicable Environmental 

Laws in light of Owner’s intended lease of the Land to Tenant for the Permitted Use and shall be 

reimbursed by Owner for its actual, necessary, and reasonable cost (with due consideration for the 

time constraints that may be involved) of performing the Remedial Work (defined below) (the 

“Environmental Remedial Costs”) in accordance with the following procedures:   

(i)  As used in this Agreement, the term “Remedial Work” means all activities performed 

in connection with the assessment, cleanup, removal, mitigation, monitoring or containment of the 

Pre-Existing Hazardous Substances to meet the requirements of applicable Environmental Laws 

relating to the cleanup or remediation of Hazardous Substances in light of the reasonable intended 

use of the Land at the time the Remedial Work commences.  The term Remedial Work also 

includes all negotiations with any governmental agency or its employees or consultants relating to 

the performance of Remedial Work in connection with such Pre-Existing Hazardous Substances, 

the reasonable fees and expenses of Developer and its agents, Contractors and consultants and any 

fines or penalties assessed against Developer in connection therewith.  Developer shall not be 

entitled to reimbursement from Owner for any Remedial Work or any portion thereof caused by 
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or resulting from the negligence of Developer, its agents, employees or Contractors, its failure to 

perform the Remedial Work in substantial accordance with the Remedial Work Notice or 

applicable Environmental Laws or from any Hazardous Substances placed on the Land after the 

date hereof.  

(ii) Prior to commencement of Remedial Work, Developer shall notify Owner, Ground 

Lessor and Tenant of its intent to cause performance of any material Remedial Work (the 

“Remedial Work Notice”).  The Remedial Work Notice shall indicate the location, nature and 

likely source of the Pre-Existing Hazardous Substances requiring Remedial Work, the scope of the 

Remedial Work, and the estimated cost of the Remedial Work.  Developer shall permit Ground 

Lessor, Owner, Tenant and their respective agents, consultants and contractors prompt and 

reasonable access to the Land to confirm that the Remedial Work is required.  Owner, Ground 

Lessor and Tenant shall have ___________ (___) hours to review the Remedial Work Notice and 

to inspect the Land, and to advise Developer of any objections to performance of the Remedial 

Work Notice if acting reasonably, they determine that the Remedial Work Notice does not comply 

with applicable Environmental Laws or that Hazardous Substances are not Pre-Existing Hazardous 

Substances.   

(iii) If Developer has not received an objection to performance of the Remedial Work 

within the time period set forth above, Developer shall cause the Remedial Work to be performed 

in accordance with the Remedial Work Notice and all applicable Laws, and the Remedial Work 

Notice shall be deemed a change order under this Agreement.  Upon completion of the Remedial 

Work, Developer shall provide Owner, Ground Lessor and Tenant with evidence that the Remedial 

Work has been performed in accordance with the Remedial Work Notice and applicable Laws, 

together with an accounting of the costs for the Remedial Work.  Owner shall reimburse Developer 

the Environmental Remedial Costs within _____ (__) days thereafter, together with interest 

thereon at the rate of ____ percent (__) per month until paid if the amount of such Environmental 

Remedial Costs have not been reimbursed in full within ______ (__) days following receipt of an 

itemization of the Environmental Remedial Costs.   

(iv)  Notwithstanding anything to the contrary contained in this Section, in the event 

Developer determines in its good faith judgment that the Pre-Existing Hazardous Substances create 

an emergency situation or will cost less than __________Dollars ($_______) to remove or 

remediate, Developer shall not be obligated to comply with the provisions of Subsections (ii) and 

(iii) above, but Developer shall promptly notify Owner, Ground Lessor and Tenant after such work 

has been completed of the nature of the work and the cost thereof. 

(v)  Any dispute between Developer and Owner as to the existence of Pre-Existing 

Hazardous Substances, the performance of the Remedial Work or the Environmental Remedial 

Costs shall be resolved using the dispute resolution process described in Section 24 hereof and 

then, if necessary, litigation.  Failure to reach agreement on the Environmental Remedial Costs 

shall not relieve Developer from its duties and obligations under this Agreement. 

(l) Developer Default.  If Developer defaults or neglects to carry out the work 

in accordance with the Contract Documents and fails within ten (10) calendar days after receipt of 

written notice from Owner to commence and continue correction of such default or neglect with 

diligence and promptness, then Owner may, without prejudice to other remedies Owner may have, 
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act to correct such deficiencies.  In such case an appropriate change order shall be issued deducting 

from the Fixed Price the costs of correcting such deficiencies.  If the payments then or thereafter 

due Developer are not sufficient to cover the amount of the deduction, Developer shall pay the 

difference to the Owner.  Such action by the Owner shall be without prejudice to any other rights 

or remedies to which Owner may be entitled under this Agreement or applicable law. 

8. Changes to the Work. 

(a) No Changes Without Owner Approval.  Following approval of the 

Construction Documents by Owner there shall be no changes in the work except in accordance 

with this Section 8.  Changes in the work covered by the General Construction Contract and 

approved by Owner shall be processed in accordance with the General Construction Contract. 

(b) Developer Approved Changes in the Work.  It is anticipated that there will 

be field orders and change orders which shall result in changes to the work.  Developer shall use 

its reasonable efforts to apprise Owner of proposed changes in the work and its recommendations 

regarding them prior to any action being taken.  It is anticipated that it may not always be possible 

to receive Owner’s prior approval to these changes in a timely manner.  Therefore, field orders 

and change orders may be approved by the Developer, without prior Owner approval, but only if 

the changes authorized by these field orders and change orders shall not have the effect of 

extending the Developer Obligation Date or materially altering the work.  As soon as practical, but 

no later than with the next Project Application for Payment, Developer shall provide Owner with 

all field orders and/or change orders approved by Developer.  For the purposes of this Section a 

material alteration would reduce the intended quality of the Project, result in an increase of 

Owner’s operational costs over time, or result in a substitution of any of the systems in the Project 

(including but not limited to HVAC, plumbing, electrical, elevators, roofing, fire and life safety, 

security systems, and infrastructure components).  In the case of either a material alteration or a 

change that would result in failure to Substantially Complete the Project by the Developer 

Obligation Date, prior written approval by the Owner of the proposed change must be received. 

(c) Change Proposals Initiated by Owner.  In accordance with the provisions 

governing Tenant’s Contingency, Owner may initiate change proposals which shall be processed 

in accordance with the General Construction Contract. 

(d) Developer’s Fee.  As part of any change order initiated by Owner, 

Developer’s Fee shall be increased by ____ percent (__%) of the amount of any increase in Project 

Costs resulting from such change, provided such __% fee shall not be levied on the increase in the 

Developer’s Fee (i.e., no fee on the fee).  Developer shall not be entitled to an increase in the 

Overhead Allowance in connection with any such change order. 

9. Payment of Project Costs.  Trustee will act as disbursing agent and hold and 

disburse money on deposit in the Project Fund to pay Project Costs and other costs in accordance 

with the Indenture.  The parties intend that there occur monthly disbursements from the Bond 

Proceeds Account in the Project Fund to the Architect and Contractors with whom Owner has 

contracted and to Developer in order that Developer be able to pay other Project Costs.  So long 

as there has not occurred an Event of Default by Developer under this Agreement, such 

disbursements of money from the Bond Proceeds Account in the Project Fund shall continue until 
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the Fixed Price has been disbursed (except as provided in Sections 11 and 12 hereof).  

Disbursements received by Developer from the Bond Proceeds Account in the Project Fund shall, 

except as otherwise expressly provided herein, be used solely to pay the Project Costs.  Upon 

Developer’s compliance with its obligations under this Agreement, Owner shall take all such 

action as is necessary and required to obtain such disbursements of money from the Bond Proceeds 

Account in the Project Fund by the Trustee. 

(a) Applications for Payment.  Developer shall submit to Owner and Tenant on 

or before the last business day of each month a Project Application for Payment signed by 

Developer, which shall also include a pay application submitted by the General Contractor 

consistent with the terms of the General Construction Contract.  The Project Application for 

Payment shall request payment of a specified dollar amount, which shall constitute a portion of 

the Fixed Price, reasonably detailed to reflect the amount of the Project Costs expended in each 

category of the Project Budget.  Such Project Application for Payment shall request the appropriate 

amount of hard or soft costs based on a percentage of completion basis with respect to such work 

as of the date of such Project Application for Payment, less retainage being withheld under the 

General Construction Contract.  When retainage that has been previously withheld from a pay 

application submitted by the General Contractor is to be paid by the General Contractor to a 

subcontractor, it shall be added to the next pay application of the General Contractor submitted to 

the Developer.  Project Costs other than hard and soft construction costs that are incurred or paid 

on a schedule that is not related to percentage of completion (e.g., property taxes payable twice 

per year, Developer’s Contingency paid only as allocated by Developer to specific costs incurred, 

Tenant’s Contingency paid only as allocated by Owner to specific costs incurred, Developer’s Fee 

paid as described in Section 11(c), Developer’s Overhead Allowance paid as described in 

Section 11(b), reserves for warranty work paid only after Substantial Completion, the _____% 

holdback for uncompleted Punch List items, payment of unutilized contingency accounts or 

construction savings to Owner and/or Developer, etc.) shall be included in the Project Application 

for Payment only when such items are to be paid in accordance with other provisions of this 

Agreement, without regard to the percentage completion of the Project.  Developer shall also 

provide a reconciliation between the total of all draw amounts requested (including such draw 

request) under a Project Application for Payment and the then current Project Budget and include 

all the information and documentation required to be provided by the General Contractor to the 

Owner pursuant to the General Construction Contract, as well as a conditional partial lien release 

from the General Contractor and its subcontractors performing work on site to become effective 

upon payment to the General Contractor or such other payees of the amount of the payment 

specified in said Contractor’s Application for Payment, and Endorsement No. 122 to the Lender’s 

Title Policy and a similar endorsement to the Owner’s Title Policy showing no liens or claims of 

lien; provided, that if a lien has been filed, Developer and/or the General Contractor may resolve 

such lien in accordance with Section 19 below.  Developer shall provide copies of all conditional 

partial lien releases to the title company issuing the Title Policies (if Title Policies are obtained by 

Owner) and shall execute an indemnity agreement with the title company in a form sufficient to 

enable the title company to issue the foregoing endorsements. 

(b) Payment Procedures.  Architect shall certify the General Contractor’s 

applications for payment.  Owner and Tenant shall have the opportunity to attend all meetings 

between Developer and Contractors at which applications for payments are to be discussed (e.g. 

Developer shall be available and shall require the General Contractor to be available for a monthly 



504849173.1  

 

 

Development Agreement -29-  

 

meeting for review of the current month’s application for payment, if requested by Owner).  Owner 

and Tenant shall receive with the Project Application for Payment any documentation submitted 

to Developer supporting the General Contractor’s applications for payment.  So long as Owner 

and Tenant shall have received the Project Application for Payment, including all required 

Developer certifications, Architect certifications, lien releases, and other required supporting 

documentation, on or before the last business day of a calendar month, Owner shall make any 

objections regarding such Project Application for Payment in writing prior to the tenth (10th) day 

of the succeeding calendar month or the Owner shall be deemed to have waived its right to object 

to such Project Application for Payment.  Owner shall be obligated to pay those portions of the 

Project Application for Payment as to which there was no objection in accordance with 

Section 9(b) hereof on or before the twelfth (12th) day of the succeeding calendar month.  If Owner 

fails to receive the Project Application for Payment on or before the last business day of the month, 

Owner shall have a period of at least ten (10) days from its receipt of such Project Application for 

Payment to review and approve the same, and a period of at least twelve (12) days from its receipt 

of such Project Application for Payment to pay the same.  If Owner objects to any portion of a 

Project Application for Payment, Owner shall provide detailed written comments explaining the 

nature of the disapproval, whereupon (i) Project Costs which are approved by Owner shall be paid 

in accordance with Section 9(d) and (ii) Developer and Owner shall meet within two (2) business 

days to determine mutually acceptable revisions to the Project Application for Payment.  Failure 

of Developer and Owner to determine mutually acceptable revisions to the Project Application for 

Payment within the two (2) business day period shall entitle either Owner or Developer to 

commence the dispute resolution process described in Section 24 hereof and then, if necessary, 

litigation.  Failure to reach agreement on an Application for Payment shall not relieve Developer 

from its duties and obligations under this Agreement. 

(c) Review and Inspections.  Owner, Tenant and/or Trustee shall have the right, 

but not the obligation, to have such additional independent consulting architects, engineers or any 

other appropriate consultants retained and paid by such party (not as a Project Cost), to inspect the 

construction work as it progresses and to review the Contract Documents.  Such inspections shall 

be coordinated with Developer so as to not interfere with or delay construction of the Project and, 

if Owner receives any written report from any such consultant that Owner believes would be 

helpful to Developer in administering and enforcing any of the Contracts or in completing the 

Project, Owner shall provide Developer with a copy of such written inspection report.  If during 

the course of such construction Owner or Tenant shall determine that the construction is not 

proceeding in accordance with the Contract Documents, Owner shall give notice in writing to 

Developer that includes Owner’s best efforts to specify the particular deficiency or omission and 

Developer shall thereupon take, or cause to be taken, all steps necessary to correct same.  The 

failure to give such notice shall not give rise to any liability for Owner and shall not be considered 

a waiver of any right of Owner under this Agreement, including, without limitation, the 

enforcement of the representations and warranties of Developer under this Agreement and the 

requirements with respect to construction of the Project in accordance with the Contract 

Documents, but such failure may limit any recovery against Developer if such failure is determined 

to constitute a breach of a contracting party’s duty to take reasonable actions to mitigate its 

damages caused by another party’s breach. 

(d) Requisition from Bond Proceeds Account.  Owner shall execute and deliver 

the requisition to the Trustee for the amount of the Project Application for Payment, or such 
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undisputed portion thereof under Section 9(b), on or before expiration of the 10-day period 

specified in Section 9(b) above.  Owner shall take all reasonable steps to cause Trustee to disburse 

the amount shown on such requisition to Developer for disbursement to applicable Contractors 

and others on the tenth (10th) day of each calendar month and no later than the twelfth (12th) day 

of the month if the Project Application for Payment was received by the last business day of the 

previous month. 

(e) Application for Payment for Tenant or Owner Costs.  Upon the prior written 

request of Owner, Developer shall include in any Project Application for Payment a request that 

the Trustee disburse to Developer, Owner or Tenant, as appropriate, funds from the Tenant’s 

Contingency line item in the Project Budget.  Developer shall have no right or responsibility to 

review or determine the appropriateness of the requests for such costs or the amount thereof. 

(f) Initial Draw.  The Initial Draw may include a mutually agreed amount to 

reimburse Developer and Tenant for Project Costs actually incurred or paid by those parties 

(including, without limitation, fees and costs incurred prior to this Agreement for the General 

Contractor, Architect and other design professionals) on and before the date of Bond Closing; 

provided no reimbursement shall be made for any Project Costs previously paid to Developer 

pursuant to  PreDevelopment Agreement #XXXX-XXXXX and dated _________.  Developer and 

Owner shall agree on the maximum amount of the Initial Draw and shall notify Tenant of that 

agreed maximum amount by no later than three (3) business days prior to the Sale of the Bonds; 

in addition, Developer and Owner shall agree on the exact amount of the Initial Draw and shall 

notify Tenant of that agreed Initial Draw amount by no later than seven  (7) business days prior to 

the Bond Closing. 

(g) Cost Overruns; Sufficiency of Funds to Complete Construction.  Owner 

shall not request any disbursement of money on deposit in the Bond Proceeds Account in the 

Project Fund unless and until Owner has confirmed that the Project is in balance.  The Project shall 

be deemed to be in balance only when the undisbursed portion of Bond proceeds in the Bond 

Proceeds Account in the Project Fund together with funds deposited with Trustee by Developer or 

Owner and expected earnings on the Bond Proceeds Account in the Project Fund to the date of 

their anticipated disbursement after provision for all contingencies shall equal or exceed the 

amount reasonably estimated by Owner to pay for all work done or to be done but not yet paid for 

by Developer and all other Project Costs required to cause Final Acceptance of the Project.  In the 

event Owner advises Developer that the Project is not in balance, Developer shall deposit into the 

Non-Bond Proceeds Account in the Project Fund held by the Trustee the amount necessary to bring 

the Project into balance, and such funds shall be disbursed in their entirety prior to any further 

disbursement of Bond proceeds from the Bond Proceeds Account in the Project Fund, provided 

that if the shortfall in the Bond Proceeds Account is due to Owner’s failure to deposit funds as 

required in connection with any Owner-initiated change orders, Owner shall deposit the necessary 

funds into the Non-Bond Proceeds Account in the Project Fund held by the Trustee. 

10. Other Services by Developer.  Services may be performed by the Developer at the 

written request of Owner which are not included as part of the Project.  Such services shall be 

performed pursuant to a separate written agreement between Owner and Developer. 
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11. Developer’s Fee and Overhead Allowance. 

(a) Developer’s Fee.  The Fixed Price includes a fee payable to Developer in 

the amount of ____________________Thousand Dollars ($________) (the “Developer’s Fee”). 

(b) Overhead Allowance.  Developer shall be paid an Overhead Allowance in 

connection with the work in the amount of ______________________Dollars ($_______), which 

shall be deemed to be earned in installments of (i) ______________Dollars ($______-) per month 

from __________________ (the commencement of pre-construction activity for the Project) 

through _________; (ii) ______________ Dollars ($______) per month from ________________ 

through ___________; and (iii) ____________  ($_____) per month from ____________through 

occupancy of the Project by Tenant (which amount shall not be changed notwithstanding any 

change to the Fixed Price).  Such amount shall be paid to Developer as follows: 

(i) At Bond Closing, an amount equal to ________________ Dollars 

($______________) for installments accrued as of Bond Closing; 

(ii) With each monthly Project Application for Payment prior to Final 

Acceptance, ____________ Dollars ($_____) (not to exceed in the aggregate, including the 

payment following Bond Closing, the sum of _______________Dollars ($___________)); and 

(iii) Any unpaid balance shall be paid with the Final Payment. 

(c) Payment of Developer’s Fee.   

(i) As part of a Project Application for Payment, Developer shall be 

entitled to a portion of the Developer’s Fee as determined by the following formula:  (A) determine 

the percentage that Developer’s Fee is of the sum of _____________ Costs and Tenant 

Improvement costs (up to the Tenant Improvement Allowance) to be incurred through Substantial 

Completion of the Project (together, the “Hard Costs”), as shown in the Project Budget; 

(B) identify ___________ percent (____%) of that percentage (the “Payment Percentage”); and 

(C) for each payment made on the Project Application for Payment submitted after each of the 

milestones described below has been achieved (as reasonably determined by Owner and 

Developer), Developer shall be entitled to a portion of its fee equal to (i) the sum of the Hard Costs 

incurred to date, multiplied by the Payment Percentage; less (ii) the Developer’s Fee previously 

paid to Developer hereunder; provided, however, that Developer shall be entitled to such payment 

only if the Hard Costs incurred as of any of the milestone dates set forth below do not exceed the 

percentage of the Hard Costs budgeted to be incurred as of such milestone date, as also set forth 

below.  If the Hard Costs incurred as of a date a milestone is achieved exceed the budgeted 

percentage of Hard Costs, as set forth below, Developer shall not be entitled to draw that portion 

of its Developer’s Fee until the next milestone is achieved, and then only if the Hard Costs incurred 

as of such milestone do not exceed the budgeted percentage of Hard Costs to be incurred by such 

milestone date.  Any unpaid portion of the Developer’s Fee shall, except as expressly provided in 

this Agreement to the contrary, be paid with the Final Payment. 

The milestone dates and percentages of Hard Costs budgeted to be incurred by each such 

milestone date are as follows: 
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Milestone and Estimated Date of Completion 

 

Budgeted Percentage of Hard 

Costs 

Foundations Complete –   ___% 

Structural Steel Complete –   ____% 

Exterior Enclosure Complete –   ___% 

Substantial Completion/Occupancy – ______ 100% 

 

(ii) By way of example only, assume Hard Costs are $______, and the 

Developer’s Fee is ____% of that total ($_______/_______).  _____________percent (__%) of 

that percentage is _____% (the “Payment Percentage”).  If the budgeted Hard Costs as of the first 

milestone are ten percent (10%) of the total Hard Costs, or $____________, and provided the Hard 

Costs incurred as of the date that milestone is achieved are less than or equal to $____________ 

(for this example assume the Hard Costs incurred as of that milestone are exactly $_________), 

Developer shall be entitled to a portion of its Developer’s Fee equal to $______ (___% x 

$_____________). 

12. Completion of the Project. 

(a) Substantial Completion of the Project.  “Substantial Completion of the 

Project” means that each of the following events shall have occurred with respect to the Project: 

(i) Developer shall have notified Owner in writing that the Project, 

including the Tenant Improvements (other than those related to food services), are Substantially 

Complete in substantial accordance with the Contract Documents, subject only to the completion 

of normal Punch List items. 

(ii) Architect shall have issued its “Certificate of Substantial 

Completion” (AIA Document G704) stating that the work under the General Construction Contract 

is sufficiently complete in substantial accordance with the Contract Documents to permit Tenant 

to occupy or utilize the Project for the Permitted Use; 

(iii) The City of _________ has issued a temporary certificate of 

occupancy such that the Tenant is permitted to and could, pursuant to such issued certificate of 

occupancy, physically occupy the Project (other than space related to food services) for the 

Permitted Use; 

(iv) Owner has received evidence from Developer satisfactory to Owner 

that all real property taxes and assessments on the Project payable by Developer that were due and 

owing have been paid; 

(v) Each Contractor shall have issued its “Certificate of Substantial 

Completion” together with its “Affidavit of Payment of Debts and Claims,” (AIA Forms 706 

and 706A) together with partial waivers and releases of lien for work performed prior to the date 

of its “Certificate of Substantial Completion” in form satisfactory to Owner, with Tenant’s 

concurrence, from all Contractors and their subcontractors and materialmen performing work on 

site as Owner, with Tenant’s concurrence, may require; and 
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(vi) Owner, with Tenant’s concurrence, shall have accepted the Project 

as Substantially Complete, subject to completion of the Punch List items agreed upon by Owner, 

with Tenant’s concurrence. 

Notwithstanding that Substantial Completion of the Project shall have occurred, Owner 

shall be entitled to provide Developer with a Punch List, in accordance with the provisions of this 

Section 12.  

(b) Notice of Substantial Completion.  Developer shall give notice in writing to 

Owner at least ______ (___) days prior to the date upon which Developer anticipates that the 

Project shall be Substantially Complete.  During the ____-_ (____) business day period after the 

delivery of the estimated completion notice, Owner, Developer, Architect, General Contractor and 

Tenant shall meet on one or more occasions, if necessary, and tour to inspect and review the 

Project, as applicable, to determine whether it is Substantially Complete.  The parties shall prepare 

the Punch List to be completed prior to Final Acceptance.  The completion of the Punch List shall 

not be required in order for the Project to be Substantially Complete. 

(c) Completion of Punch List Items.  Following Substantial Completion, 

Developer shall cause all Punch List items to be completed promptly in accordance with the 

Contract Documents. 

(d) Final Acceptance.  Upon Final Acceptance, Developer shall be entitled to 

payment of the balance of Developer’s Fee as well as all other Project Costs incurred in connection 

with the work, not to exceed the Fixed Price.  Developer shall give notice in writing to Owner at 

least ______ (___) days prior to the date upon which the Project shall be ready for Final 

Acceptance.  “Final Acceptance” means that each of the following items shall have occurred with 

respect to the Project: 

(i) The ______________ has issued a temporary certificate of 

occupancy such that the Tenant is permitted to and could, pursuant to such issued certificate of 

occupancy, physically occupy the Project (other than areas related to food services) for the 

Permitted Use; 

(ii) Each Contractor shall have issued its “Certificate of Substantial 

Completion” together with its “Affidavit of Payment of Debts and Claims” (AIA Forms 706 

and 706A) together with final waivers and releases of lien in form satisfactory to Owner from all 

Contractors and their subcontractors performing work on site; 

(iii) Owner, Developer and Tenant shall have agreed upon the estimated 

costs of the Punch List items and _____% of such estimated cost shall be withheld by the Trustee 

in the Bond Proceeds Account until the Punch List items have been completed to the reasonable 

satisfaction of Owner and Tenant.  When the Punch List items have been completed, Developer 

shall notify Owner and, upon Owner’s reasonable satisfaction that the Punch List items have been 

completed, Owner shall deliver its requisition to the Trustee for payment of the funds withheld by 

the Trustee under this Section 12(d)(iii); 

(iv) Developer shall have submitted its final Project Application for 

Payment together with evidence reasonably satisfactory to Owner that all construction costs have 
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been paid in full, including evidence of full payment for any personal property installed on the 

Land as part of the Project Costs; 

(v) The period for filing construction liens has expired or releases or 

discharges of construction liens in form and substance satisfactory to Owner have been obtained 

by the Developer from all Contractors and their subcontractors performing work on site in 

accordance with all Construction Contracts 

(vi) Architect shall have issued its “Certificate of Final Completion” and 

Owner shall have received the certificate of any other architect or engineer requested by Owner; 

(vii) The General Contractor shall have issued a certificate that (1) the 

Project has been finally completed in substantial accordance with the Contract Documents, and 

(2) no Hazardous Substances as defined in said certificate were incorporated into the structure of 

the Project; 

(viii) Developer shall have delivered to Owner a written report showing 

the allocation of Project Costs among the categories of the Project Budget and the remaining 

specified dollar amount of the Tenant’s Contingency, Project Contingency and the undisbursed 

portion of the Developer’s Fee; 

(ix) Owner and Tenant shall have received endorsements to their Title 

Policies dated as of and issued on the date of Final Acceptance, which shall insure Owner and 

Trustee (1) against any liens for labor or materials, whether or not of record, which may have 

arisen in connection with the construction of the Project, and (2) show no additional exceptions to 

the Title Policy other than those approved by or arising through Owner;  

(x) Developer shall have delivered to Owner and Tenant its affidavit 

that the Construction Contracts for the Project required the contractors under those contracts and 

their subcontractors to pay the prevailing wage in accordance with Section 7(d)(i) above; and 

(xi) Developer shall have completed and delivered the matters set forth 

in Section 14. 

 Owner acknowledges that the Project does not include, and that Developer is not 

responsible for, the purchase or installation of telephone systems. 

(e) Approval of Final Application for Payment.  Upon delivery of Developer’s 

Final Application for Payment and other materials set forth above, Owner shall, acting reasonably 

and in good faith, review and approve the Final Application for Payment on or before that period 

expiring ____________ (____) business days after receipt of the Final Application for Payment 

and Owner’s receipt of the materials set forth in Section 14 of this Agreement.  In the event no 

comments are received within said -------- (____) business day period, Owner shall have waived 

its right to comment on the Final Application for Payment or to disapprove the completion of the 

Punch List.  If Owner disapproves the Final Project Application for Payment or completion of the 

Punch List, or any portion thereof, Owner shall provide detailed written comments explaining the 

nature of the disapproval; whereupon, Developer and Owner shall meet within ____- (__) business 

days to determine mutually acceptable revisions to the Final Application for Payment and the 
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completion of the Punch List.  Failure of Developer and Owner to determine mutually acceptable 

revisions to the Final Application for Payment and the completion of the Punch List within the 

_____ (__) business day period, shall entitle either Owner or Developer to commence the disputes 

resolution process described in Section 24.  Failure to reach agreement on the amount of the 

Developer’s Final Application for Payment which is approved for payment shall in no way release 

Developer from its duties and obligations under this Agreement. 

(f) Requisition of Final Payment.  Owner shall execute and deliver the 

requisition for Final Payment to the Trustee within one (1) business day following expiration of 

said _____________ (____) business day period, or if Owner disapproves of the final Project 

Application for Payment, then within one (1) business day after the date of approval of the 

mutually acceptable revisions to the final Project Application for Payment or the determination of 

the disputes resolution process, if applicable.  Subject to the provisions for disbursement of unused 

contingency funds in Section 12(g) below, Owner shall take all steps to cause the Trustee to 

disburse the remaining money in the Bond Proceeds Account up to the Fixed Price in the amount 

shown on such requisition within two (2) business days of Trustee’s receipt of such requisition, 

except for (i) any money withheld for completion of the Punch List items under Section 12(d)(iii); 

(ii)  the $_____ reserved for warranty work as provided for in Section 7(i); and (iii) the $______ 

reserved for LEED certification as provided for in Section 4(j).  In addition, Owner shall in such 

requisition direct payment of the unexpended Tenant’s Contingency and Project Contingency and 

of the remaining Developer’s Fee in accordance with the provisions of Sections 11(c) and 12(g) 

hereof. 

(g) Savings; Disbursement of Tenant’s Contingency; Project Contingency. 

(i) If all or some portion of the Tenant’s Contingency (including any 

additions thereto as a result of unused Tenant Improvement Allowance) is not used for the Project, 

then the remaining portion of the Tenant’s Contingency shall be applied as provided in the 

Indenture. 

(ii) If the budgeted Project Costs in any line item of the Project Budget 

exceed the actual Project Costs incurred for such line item, the excess amount in such line item 

shall be allocated to Project Contingency.  If all or some portion of the Project Contingency (as 

such amount may be increased or decreased in accordance with the terms of this Agreement) is 

not used for Project Costs (such unused portion hereinafter referred to as “Savings”), then the 

following portions of Savings shall be paid to Developer as an incentive fee: (i) ____ percent 

(____%) of the first $____________ of Savings; plus (ii) _________ percent (__%) of the next 

$_________ of Savings; plus (iii) ____ percent (_____%) of any additional Savings.  The portion 

of Savings not paid to Developer shall be transferred to Tenant’s Contingency.  The amount of 

Savings shall be determined as of the date of Substantial Completion of the Project (with 

appropriate reserves for the cost of any work remaining to be performed, $_______ for LEED 

certification and $______ for warranty work) by Owner and Developer, with the concurrence of 

Tenant.  Savings shall be disbursed in installments, in proportion to the total amount of Project 

Costs paid as of a given date, with the first installment disbursed within thirty (30) days after 

Substantial Completion.  For example, if, as of Substantial Completion, 80% of Project Costs have 

been paid, then with the next monthly payment of Project Costs made pursuant to Section 9 of this 

Agreement, ____% of the Savings payable to Developer, as determined above, shall be paid to 
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Developer and ____% of the Savings payable to Owner, as determined above, shall be transferred 

to Tenant’s Contingency.  Subsequent installments of Savings shall be paid to Developer and 

transferred to Tenant’s Contingency each ______ (___) days thereafter, and any undisbursed 

Savings payable to Developer shall be paid to Developer with the Final Payment and the balance 

transferred to Tenant’s Contingency. 

(h) Certificate of Occupancy.  Beyond Developer’s obligation to obtain 

temporary certificates of occupancy for all space other than any food service areas as a condition 

of Final Acceptance, Developer shall for a period of ____ (__) year from Substantial Completion 

of the Project use its best efforts and due diligence in assisting Owner to obtain from the a final, 

__________________unconditional certificate of occupancy of the Project permitting Tenant to 

occupy and use the Project for its Permitted Use. 

13. Developer Representations; Warranties.  Upon Substantial Completion of the 

Project, Developer shall represent and warrant as follows:  The Project has been completed in 

substantial accordance with the Contract Documents (as revised by Project change orders set forth 

in Section 8) and is, and at all times during the Warranty Period shall be, free from defects in 

workmanship and materials in connection with the construction thereof. 

(b) Developer has no knowledge of any structural defects, latent defects or 

building systems defects within the Project. 

(c) The Project has been constructed in accordance with all Requirements of 

Law, all Permits and all regulations and requirements in effect at the time of construction of the 

Project. 

(d) The Project is served by water, storm and sanitary sewage facilities, 

telephone service, electricity, fire protection and other required public utilities adequate to serve 

the Project at the time of Substantial Completion of the Project. 

(e) The General Contractor, Architect, Interior Architect and all Contractors, 

suppliers, materialmen and consultants have (subject to Developer’s receipt of the payment of the 

Fixed Price) been paid in full for work related to construction of the Project billed to date and there 

are no liens, encumbrances or other defects affecting title to the Land which has been or will be 

filed against the Land and /or the Project with respect thereto, or if any such lien has been filed, 

Developer and/or the General Contractor shall have arranged for a bond to remove such lien in 

accordance with Section 19 below. 

(f) Developer is not aware of any physical defect in the Land or the Project 

which would prevent Owner from leasing the Project to Tenant for the Permitted Use. 

(g) The use and operation of the Project for [nursing facility] purposes and 

parking is permitted under the ________________________. 

(h) To the best of Developer’s knowledge and except as disclosed in writing 

there are no condemnation, environmental, zoning or other land use regulation proceedings 

currently instituted which could detrimentally affect the use and operation of the Project for its 

intended purpose.  If during the term of this Agreement any such proceedings have been instituted, 
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Developer shall have used its best efforts and due diligence to resolve them prior to Substantial 

Completion of the Project.   

(i) Developer has provided Owner with prompt notice of any special 

assessment proceedings affecting the Land. 

(j) The Project does not encroach onto adjoining land or onto any easements 

and there are no encroachments of improvements from adjoining land onto the Land.  The location 

of the Project does not violate any applicable setback requirements.  The Land is not located in a 

flood zone. 

(k) Except as disclosed to Owner in writing, there is no litigation pending, or to 

the best knowledge of Developer, threatened, with respect to the Project for matters undertaken by 

Developer under this Agreement.  

(l) To the best of Developer’s knowledge and except as disclosed in writing, 

there are no Hazardous Substances located in, on, under or affecting the Land or the Project or any 

Hazardous Substances incorporated into the structure of the Project. 

(m) Prior to Substantial Completion of the Project, Developer has caused to be 

removed or remediated and properly disposed of all known Hazardous Substances existing on the 

Land following the Commencement of Construction and if applicable, received a no further action 

letter from the appropriate governmental agency with respect to such Hazardous Substances, 

provided the foregoing shall not make the Developer responsible for the cost of removal or 

remediation of Pre-Existing Hazardous Substances which shall be reimbursed to Developer 

pursuant to the procedures set forth in Section 7(k) above. 

(n) To the best of Developer’s knowledge, after due and diligent inquiry, all 

Permits necessary for the construction, use and occupancy of the Project (other than certificates of 

occupancy for any food service areas) have been obtained and are in full force and effect. 

(o) The _______________________________ have been designed and 

constructed to achieve a minimum LEED rating of Silver from USGBC.  Notwithstanding 

anything to the contrary contained in this Agreement, this warranty shall remain in effect until 

USGBC has made a final determination that the _____________________has, or has not, obtained 

at least a LEED Silver rating. 

Each of the foregoing warranties with respect to the Project shall expire and be of no further 

force or effect, unless Owner shall have made a claim based upon an alleged breach of such 

warranties by Developer on or before the expiration of the Warranty Period; however such 

expiration shall not otherwise limit Owner’s rights and remedies hereunder with respect to a claim 

made on or before the expiration of the Warranty Period.  In the event Owner alleges a breach of 

any of the foregoing warranties, Owner shall give Developer written notice of any such allegation 

together with a detailed explanation of the alleged breach (“Owner’s Warranty Claim”).  

Developer shall, within _____ (_____) days of receipt of Owner’s Warranty Claim, proceed to 

commence to cure the circumstances specified in Owner’s Warranty Claim, or provide Owner with 

written notice of Developer’s dispute of Owner’s Warranty Claim.  If Developer commences a 

cure or correction of the matter alleged in Owner’s Warranty Claim, Developer shall proceed 
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reasonably diligently and promptly to complete such cure or correction, and the Warranty Period 

for the particular matter shall be extended for the period necessary to complete cure or correction. 

Developer shall warrant neither artist-made materials included in the Project nor those 

recycled construction products which Owner has directed Developer to include in the Project over 

Developer’s prior written objections.  

14. Developer Obligations.  On or before Final Acceptance of the Project (except as 

provided in Section 14(e) below), Developer shall obtain and submit to Owner, the following:As-

Built Plans.  A complete set of final as-built plans and specifications prepared by the General 

Contractor will be provided on CAD. 

(b) Manuals.  All technical and service, instruction and procedure manuals 

relating to the operation and maintenance of all HVAC systems and other mechanical devices and 

equipment installed in the Project, except insofar as relating to Tenant’s Personal Property. 

(c) Warranties.  An assignment and delivery of all warranties, guarantees, 

maintenance contracts, and machinery and equipment warranties received by Developer from the 

General Contractor or any subcontractor thereof, or any supplier, materialmen or manufacturer 

relating to the Project; provided, however, that so long as Developer’s warranty set forth in 

Section 13 herein remains in effect, and so long as Developer is not in default of its obligations 

under this Agreement, Developer reserves the right, notwithstanding the assignment and delivery 

of such warranties hereunder to Owner, to fully enforce all such warranties in the place and stead 

of Owner. 

(d) Permits and Licenses.  The originals (if not posted at the Project) of all 

Permits, licenses and other approvals necessary for the occupation, use and operation of the 

Project. 

(e) As-Built Survey.  Within ninety (90) days after Final Acceptance, an as-

built survey of the Land showing the location of all improvements constructed thereon. 

15. Indemnification. 

(a) Developer’s Indemnification.  The Developer shall protect, defend, 

indemnify, and save harmless the Owner, Trustee, Tenant, and their respective officers, officials, 

employees, and agents, from any and all claims, demands, suits, penalties, losses, damages, 

judgments, or costs of any kind whatsoever (hereinafter “claims”), arising out of or in any way 

resulting from the Developer’s officers, employees, agents, and/or subcontractors of all tiers, 

negligence, willful misconduct or breach of this Agreement, to the maximum extent permitted by 

law, including RCW 4.24.115, as now enacted or as hereinafter amended.   

Developer’s obligations under this Section 15 of this Agreement shall include, but not be 

limited to: 

(i) The duty to promptly accept tender of defense and provide defense 

to Owner, Trustee and Tenant at Developer’s own expense. 
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(ii) The duty to indemnify and defend Owner, Trustee and Tenant from 

any such claim, demand, and/or cause of action brought by or on behalf of any of Developer’s 

employees, or agents.  The foregoing duty is specifically and expressly intended to constitute a 

waiver of Developer’s immunity under Washington’s Industrial Insurance Act, RCW Title 51, as 

respects the Owner, Trustee and Tenant only, with a full and complete indemnity and defense of 

claims made by Developer’s employees.  The parties acknowledge that these provisions were 

mutually negotiated and agreed upon by them. 

(iii) To the maximum extent permitted by law, Developer shall 

indemnify and defend Owner, Trustee and Tenant from and be liable for all damages and injury 

which shall be caused to owners of property on or in the vicinity of the construction of the Project 

or which shall occur to any person or persons or property whatsoever arising out of or in any way 

resulting from the Developer’s officers, employees, agents, and/or subcontractors of all tiers, 

negligence, willful misconduct or breach of this Agreement. 

(iv) In the event the Owner, Trustee or Tenant incurs any judgment, 

award, and/or costs arising from any claim to which they are entitled to be indemnified hereunder, 

including attorneys’ fees, to enforce the provisions of this Section, all such reasonable fees, 

expenses, and costs shall be recoverable from the Developer. 

Notwithstanding the provisions contained in this subsection above, Developer’s obligation 

to indemnify Owner, Trustee and Tenant shall not extend to any claim, demand or cause of action 

to the extent caused by the negligence, intentional acts or breach of this Agreement by Owner, 

Trustee, Tenant or their respective agents or employees. 

(b) Owner’s Indemnification.  If prior to Final Acceptance, Owner exercises its 

rights to enter or allow Tenant to enter upon the Project and occupy any portion of the Project, 

Owner shall protect, defend, indemnify, and save harmless Developer and its respective officers, 

officials, employees, and agents, from any and all claims, demands, suits, penalties, losses, 

damages, judgments, or costs of any kind whatsoever (hereinafter “claims”), arising out of or in 

any way resulting from Owner’s negligence to the maximum extent permitted by law.  

Notwithstanding the previous paragraph contained in this subsection above, Owner’s 

obligation to indemnify Developer shall not extend to any claim, demand or cause of action to the 

extent caused by Developer’s negligence, intentional acts or breach of this Agreement. 

(c) Notice of Claim.  Any party making a claim for indemnification pursuant to 

this Section 15 (an “Indemnified Party”) must give the party from whom indemnification is sought 

(an “Indemnifying Party”) written notice of such claim (an “Indemnification Claim Notice”) 

promptly after the Indemnified Party receives any written notice of any action, lawsuit, proceeding, 

investigation or other claim (a “proceeding”) against or involving the Indemnified Party by a 

government entity or other third party, or otherwise discovers the liability, obligation or facts 

giving rise to such claim for indemnification; provided that the failure to notify or delay in 

notifying an Indemnifying Party will not relieve the Indemnifying Party of its obligations pursuant 

to this Section 15 except to the extent that the Indemnifying Party’s ability to defend against such 

claim is actually prejudiced thereby.  Such notice shall contain a description of the claim and the 
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nature and amount of such loss (to the extent that the nature and amount of such loss is known at 

such time). 

(d) General Contractor’s Indemnification.  Developer shall include a provision 

in the General Construction Contract requiring the General Contractor to indemnify Owner, 

Trustee, Tenant, and their respective officers, officials, employees, and agents on terms 

substantially equivalent to Developer’s indemnification obligations contained in Section 15(a) 

above, including without limitation the RCW Title 51 waiver contained in Section 15(a)(ii). 

16. Insurance Requirements. 

(a) Developer’s Insurance.  By the date of the execution of this Agreement, 

Developer shall procure and maintain, at a minimum, for the duration of this Agreement the 

following insurance against claims for injuries to persons or damages to property which may arise 

from, or in connection with the performance of work hereunder by the Developer, its agents, 

representatives, employees and/or subcontractors.  The cost of such insurance shall be a Project 

Cost.  Coverage shall be at least as broad as: 

(i) General Liability:  Insurance Services Office form number 

(CG00 001) covering Commercial General Liability, including coverage for completed 

operations/product liability and contractual liability, with a limit of not less than; $__________ 

combined single limit per occurrence, $_____________ aggregate.  Developer shall maintain such 

Commercial General Liability policy for at least one (1) year after Final Acceptance. 

(ii) Automobile Liability:  Insurance Services Office form number 

(CA 00 01) covering Business Automobile Coverage, symbol 1 “any auto”; or the combination of 

symbols 2, 8, and 9, with a limit of not less than; $_____________ combined single limit per 

occurrence. 

(iii) Workers’ Compensation:  Workers’ Compensation coverage, as 

required by the Industrial Insurance Act of the State of Washington, statutory limits. 

(iv) Employer’s Liability or “Stop Gap”:  The protection provided by the 

Workers’ Compensation Policy, Part 2 (Employer’s Liability) or, in states with monopolistic state 

funds, the protection provided by the “Stop Gap” endorsement to the General Liability Policy in 

the amount of at least $_______________. 

During the period of construction, Developer as construction manager shall also provide: 

(v) Builders Risk Insurance:  Insurance Services Office form number 

(CP 00 02 Ed. 10-90)  Builders All Risk Coverage Form covering all work to be done on the 

Project for the full 100% replacement cost of all such improvements (except as otherwise provided 

below).  Coverage shall be provided for (i) the perils of earth movement and flood (with limits of 

$100,000,000); (ii) resultant damage from errors in design, plans, specifications, faulty 

workmanship, materials and construction; (iii) “extra expense”; (iv) all materials to be stored 

offsite and while in transit to the jobsite; (v) “cold testing” of all building systems; (vi) Owner’s 

and Developer’s loss of use of the Project due to delays in Project completion caused by covered 

peril losses to the Project, including loss of income and rents and soft costs such as interest on the 
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Bonds, real estate taxes and insurance premiums; (vii) the increased cost of construction, debris 

removal and demolition due to the operation of building laws and code upgrades; and (viii) direct 

physical damage to the Project and loss of use caused by an off premises power interruption.  

Coverage shall not be provided for Tenant’s Personal Property and art not installed by the General 

Contractor.  The policy shall include a waiver of subrogation provision, shall grant permission for 

partial occupancy of the facilities without having a detrimental effect on the coverage provided, 

and shall contain a separate debris removal limit of liability which is separate from, in addition to, 

and not part of the overall policy limit of liability.  Notwithstanding the foregoing in this 

Section 16(a), Developer shall have the required Builder’s Risk Policy in place no later than 

Commencement of Construction.  The Builder’s Risk Policy shall include Developer, the General 

Contractor and their subcontractors, other Contractors, and Owner as insureds in an amount equal 

to their interest with a loss payable clause in favor of Trustee.  Developer shall keep the Builder’s 

Risk Policy in place from Commencement of Construction to the Commencement Date defined in 

the Project Lease. 

(b) Deductibles and Self-Insured Retentions.  Any deductibles or self-insured 

retentions must be declared to and approved by Owner.  The deductible and/or self-insured 

retention of the policies shall be the sole responsibility of Developer. 

(c) Other Insurance Provisions.  The insurance policies required by this 

Agreement are to contain or be endorsed to contain the following provisions where applicable: 

(i) Liability Policies: 

(A) Owner, Tenant and Trustee, their officers, officials, 

employees and agents are to be covered as additional insureds as respects:  liability arising out of 

activities performed by or on behalf of Developer in connection with this Agreement. 

(B) Developer’s insurance coverage shall be primary insurance 

as respects Owner, Tenant and Trustee, their officers, officials, employees and agents (but not 

necessarily as respects the General Contractor) and shall include a severability of interests (cross 

liability).  Any insurance and/or self-insurance maintained by Owner and/or Tenant their officers, 

officials, employees and/agents shall not contribute with Developer’s insurance or benefit 

Developer in any way. 

(C) Developer’s insurance shall apply separately to each insured 

against whom a claim is made and/or lawsuit is brought, except with respect to the limits of the 

insurer’s liability. 

(ii) All Policies.  Coverage shall not be canceled until after forty-five 

(45) days’ (ten (10) days’ for non-payment) prior written notice has been given to Owner, Tenant 

and Trustee. 

(iii) Acceptability of Insurers. 

(A) Unless otherwise approved by Owner and Tenant, insurance 

is to be placed with insurers with a Best’s rating of no less than A:VIII, or, if not rated by Best’s, 

with minimum surpluses the equivalent of Best’s surplus size VIII. 
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(B) If, at anytime, any of the foregoing policies shall fail to meet 

the above minimum standards, Developer shall, upon notice to that effect from Owner, promptly 

obtain a new policy, and shall submit the same to Owner, with certificates and endorsements, for 

approval. 

(iv) Verification of Coverage.  Developer shall furnish Owner with 

certificates of insurance and endorsements required by this Agreement.  The certificates and 

endorsements for each policy are to be signed by a person authorized by that insurer.  The 

certificates are to be on standard insurance industry Acord form 25-S with required endorsements 

attached and are to be received and approved by Owner prior to the commencement of activities 

associated with this Agreement.  Owner reserves the right to require Developer to deliver complete 

certified copies of all required policies at any time. 

(d) General Contractor’s Insurance.  Developer shall include a provision in the 

General Construction Contract requiring the General Contractor to maintain insurance coverage 

substantially equivalent to that required to be maintained by Developer pursuant to Section 16(a) 

above, including a limit of not less than; $______________ combined single limit per occurrence, 

$___________ aggregate; and shall not be required to maintain builders risk coverage. 

(e) For All Coverages. 

(i) Each insurance policy shall be written on an “occurrence” form, 

excepting that insurance for professional liability, errors and omissions, when required, may be 

acceptable on a “claims made” form. 

(ii) If coverage is approved (if approval is required above) and 

purchased on a “claims made” basis, Developer warrants continuation of coverage, either through 

policy renewals or the purchase of an extended discovery period, if such extended coverage is 

available, for not less than three years from the date of completion of the work which is subject to 

said insurance. 

(iii) By requiring such minimum insurance, Owner and/or Tenant shall 

not be deemed to, or construed to, have assessed the risks that may be applicable to Developer 

associated with this Agreement.  Developer shall assess its own risks and, if it deems appropriate 

and/or prudent, maintain greater limits or broader coverage. 

(iv) Nothing contained within these insurance requirements shall be 

deemed to limit the scope, application and/or limits of coverage afforded, which coverage will 

apply to each insured to the full extent provided by the terms and conditions of the policy(ies).  

Nothing contained within this provision shall affect and/or alter the application of any other 

provision contained within this Development Agreement. 

(f) Owner’s Insurance.  By the date of the execution of this Agreement between 

the Owner and the Developer, the Owner shall procure and maintain for the duration of this 

Agreement, insurance against claims for injuries to persons or damages to property which may 

arise from, or in connection with the activities of Owner, its agents, representatives, employees 

and/or subcontractors in connection with the Project.  The cost of such insurance shall be paid by 

the Owner.  Coverage shall be at least as broad as: 
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(i) General Liability:  Insurance Services Office form number 

(CG00 001 Ed. 11-88) covering Commercial General Liability, with a limit of not less than: 

$_________________  combined single limit per occurrence, $_________________ aggregate. 

(ii) Workers’ Compensation:  Workers’ Compensation coverage, as 

required by the Industrial Insurance Act of the State of Washington, statutory limits. 

17. Representatives. 

(a) Developer Representatives.  Developer shall consult with Owner on initial 

assignments of personnel assigned to the Project.  Owner agrees that the persons with overall 

responsibility for the work for the Project for the Developer shall be _____________________.  The 

Project Manager shall be _____________.  Owner shall have the right to approve any changes in 

the personnel named above, such approval not to be unreasonably withheld. 

(b) Owner Representative.  Owner designates _________________ as Owner’s 

Representative authorized to act on the Owner’s behalf with respect to the Project.  Owner shall 

promptly render decisions to avoid delay in the orderly process of design and construction of the 

Project.  Owner shall communicate with the Contractor and the Architect only through Developer.  

Owner’s Representative may be changed by Owner from time to time. 

18. Accounting, Inspection and Audit. 

(a) Accounts.  Developer shall keep such full and detailed accounts as may be 

necessary for proper financial management under this Agreement. 

(b) Inspection and Audit.  Owner may, at its sole discretion, from time to time 

whether before or after Final Acceptance or termination of this Agreement inspect all books and 

records of Developer or any Contractor relating to the Project and/or elect to have an audit 

conducted to verify Project Costs through the date of the latest progress payment.  If Owner so 

elects to conduct such an audit, it shall give notice to Developer, and such audit shall be conducted 

as soon as is reasonably feasible thereafter, but progress payments to Developer shall not be 

delayed pending the outcome of the audit.  Such audit shall be conducted by an auditor selected 

by Owner, and Owner shall, except as hereinafter provided, pay the cost of such audit.  Developer 

agrees to cooperate with the auditor and make available for examination at its principal office all 

of its books, records, correspondence and other documents deemed necessary to conduct the audit 

by the auditor.  If the audit reveals a variation of one percent (1%) or more of the then Project 

Costs, Developer shall pay the cost of the audit, not to exceed _____________Dollars 

($_____________). 

(c) Preservation of Records.  Developer shall preserve all records for a period 

of six (6) years after Final Payment hereunder; provided, however, if at any time prior to the 

expiration of seven (7) years after Final Payment, Developer proposes to dispose of any Contract 

Documents related to the Project, Developer shall deliver the same to Owner for disposition by 

Owner. 

19. Construction Liens.  Upon Final Acceptance of the Project and upon Owner’s 

request during the progress of the Project, Developer shall submit evidence that all payrolls, 



504849173.1  

 

 

Development Agreement -44-  

 

material bills and other indebtedness relating to the work have been paid.  If at any time there shall 

be appropriate evidence of any lien or claim for which, if established, Owner shall be liable, or 

which would constitute a lien on the Project, and which is chargeable to Developer, Contractor or 

one of its subcontractors, upon written request by Owner or Tenant, Developer or Contractor shall 

furnish a bond in form and amount satisfactory to remove such lien from the public records.  If 

any potential lien claimant gives notice to Trustee in accordance with the provisions of 

RCW 60.04.221, there shall be no further disbursement of Bond proceeds until Developer shall 

have provided Trustee and Owner with a bond or other security in accordance with 

RCW 60.04.221(5), to the amount claimed under the lien or notice until resolution of such dispute 

and payment of such lien, agreement with such potential lien claimant that such notice is 

withdrawn, or a court declaration that such notice is void in accordance with the provisions of 

RCW 60.04.221(9).  Developer shall notify Owner, Tenant and Trustee upon the filing of any lien 

or the service of any notice in connection with the Project.Priority Agreements.  Developer shall 

require the General Contractor to subordinate its lien rights, by agreement in form and substance 

satisfactory to Owner, to the lien of mortgage(s) securing the Bonds in favor of Trustee and its 

successors or assigns, and shall use its best efforts to obtain a similar subordination from all 

subcontractors under this Agreement.  Any subcontractor which refuses to so subordinate its lien 

rights must be specifically approved in writing by Owner. 

21. Damage and Destruction; Condemnation. 

(a) Damage and Destruction.  After the happening of any casualty to the 

Project, Developer shall give Owner, Tenant and Trustee prompt written notice thereof generally 

describing the nature and cause of such casualty and the extent of the damage or destruction to the 

Project.  Developer and Owner acknowledge, agree and assign all insurance proceeds which 

Developer or Owner may be entitled to receive prior to Final Acceptance of the Project with respect 

to damage or destruction to the Project to Trustee for deposit into the Project Fund held by Trustee 

under the Indenture, and the insurance carrier is hereby irrevocably instructed in accordance 

herewith.  Such insurance proceeds shall be applied in accordance with the Indenture.  If, prior to 

the Substantial Completion of the Project, damage or destruction occurs to the Project, Developer 

shall proceed diligently to reconstruct and restore the Project in accordance with the Contract 

Documents and the provisions of this Agreement.  Insurance proceeds deposited in the Project 

Fund shall be disbursed to Developer in accordance with the provisions of Section 9 herein for 

payment of progress payments for payment of the costs to repair and restore the Project.  All costs 

of such repair or restoration of the Project exceeding the amount of the insurance proceeds shall 

be paid by Developer. 

(b) Condemnation.  In the event of a partial condemnation of the Project to the 

extent that the Project may still be constructed in accordance with the Contract Documents, or may 

be constructed in accordance with the Contract Documents as modified by changes acceptable to 

Owner and Developer, Developer shall proceed diligently to construct the Project in accordance 

with the Contract Documents, as modified, if applicable.  Any such partial condemnation proceeds 

shall be deposited in the Project Fund and disbursed in accordance with the provisions of Section 9 

above.  In the event of a condemnation of all of the Project or so much thereof that the Project may 

no longer be constructed in accordance with the Contract Documents, this Agreement shall 

terminate, Developer shall be paid for all costs incurred as of the date of such condemnation 

(including costs that Developer is obligated to pay third parties as of that date, together with a 
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prorata portion of the Developer’s Overhead Allowance and the Developer’s Fee), and the parties 

shall have no further obligations hereunder.  In such event, after Developer has been paid in 

accordance with the foregoing sentence, all condemnation proceeds shall be applied by the Trustee 

pursuant to the Indenture. 

22. Payment of Taxes/Assessments. 

(a) Real Property Taxes.  Any and all real property taxes and assessments 

(including leasehold excise tax), if any, levied against the Land and the Project or any portion 

thereof shall be paid by Owner until the Commencement of Construction.  Developer shall pay 

any such taxes and assessments from the Commencement of Construction until Substantial 

Completion of the Project. 

(b) Other State and Local Taxes.  Developer shall pay any and all state and local 

taxes assessed in connection with the Project (other than real property taxes, leasehold excise taxes 

and assessments as provided in Section 22(a) above), including, but not limited to, state and local 

retail sales taxes and business and occupation taxes as part of the Fixed Price.  Developer shall 

complete all necessary tax returns relating to such taxes and file the same with the applicable state 

or local governmental agency and remit, on or before the date such tax payment is due, payment 

of such state and local taxes to the proper taxing authority. 

23. Default. 

(a) Developer Default.  The following events shall constitute an “Event of 

Default” by Developer: 

(i) If Developer shall fail to perform any material obligation under this 

Agreement; 

(ii) If Developer persistently or repeatedly refuses or fails to cause to be 

supplied to the Project enough properly skilled workers or proper materials to complete the Project, 

including Tenant Improvements, or if Developer ceases work on the Project for a period of fourteen 

(14) consecutive days (subject to Unavoidable Delays); 

(iii) If Developer misappropriates any funds received by Developer 

pursuant to the provisions of this Agreement; 

(iv) If Developer persistently disregards and fails to comply with laws, 

ordinances or rules, regulations or orders of a public authority having jurisdiction over the Project. 

(v) If, due to the actions of Developer, any Permit required for 

construction of the Project shall be revoked or canceled; 

(vi) If there shall occur any lien or other encumbrance on the Land or the 

Project caused by Developer which is not bonded and removed in accordance with Section 19 

above; 
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(vii) If there shall have occurred defective workmanship or materials 

within the Project which is not cured within the time period provided in Section 7(l) of this 

Agreement; 

(viii) If Developer shall have assigned, pledged or encumbered its rights, 

duties or obligations under this Agreement in violation of Section 25(f) of this Agreement; 

(ix) If any warranty made by Developer as set forth in Section 13 shall 

be untrue or breached in any material respect; or 

(x) If Developer files a petition for bankruptcy or if it makes a general 

assignment for the benefit of Developer’s creditors, or if a receiver is appointed on account of 

Developer’s insolvency and any such petition or appointment is not dismissed within sixty (60) 

days. 

(b) Owner Remedies upon Developer Event of Default.  Upon any Event of 

Default by Developer, Owner shall give Developer written notice of the same, whereupon 

following receipt of such written notice Developer shall have thirty (30) days within which to 

commence all necessary action to cure any such Event of Default, (and if such cure is commenced, 

proceed to diligently complete such cure within a reasonable period of time not to exceed sixty (60) 

days), except with respect to Events of Default set forth in Section 23(a)(viii) for which the cure 

period shall be ten (10) business days, or Section 23(a)(iii) and (x) for which no cure period exists 

beyond the time period stated therein; provided however, that such cure period shall not apply to 

failure of Developer to achieve Substantial Completion of the Project on or before the Developer 

Obligation Date for the Project.  In the event Developer fails to cure such Event of Default within 

the time period set forth above, Owner shall be entitled to the following remedies: 

(i) To take over and complete the Project.  Owner is hereby irrevocably 

appointed attorney-in-fact (the appointment being coupled with an interest) to incur obligations, 

enforce contracts or agreements theretofore made by Developer and to do any and all things that 

are necessary and proper to complete the Project and be entitled to use the undisbursed Project 

Fund proceeds to pay Project Costs; 

(ii) In addition to a claim for damages for such breach or default, and in 

addition to and without prejudice to any other right or remedy available under this Agreement or 

at law or in equity, the right to demand specific performance of this Agreement; 

(iii) To withhold approval of further disbursement of Bond proceeds; 

(iv) Bring an action for damages; or 

(v) Terminate this Agreement without liability upon ten (10) days 

written notice. 

(c) Owner Default.  The following shall constitute an “Event of Default” by 

Owner: 
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(i) Owner fails to cause Trustee to make disbursements to Developer of 

any sum of money owed to Developer pursuant to this Agreement as and when due, including 

without limitation, all monies due and owing from the Bond Proceeds Account unless Developer 

shall have committed an Event of Default as set forth in Section 23(a) above; 

(ii) Owner shall have assigned, pledged or encumbered its rights, duties 

or obligations under this Agreement in violation of Section 25(f); or 

(iii) Owner shall have failed to perform any other material obligation 

under this Agreement. 

(d) Developer Remedies Upon Owner Event of Default.  Upon any Event of 

Default by Owner, Developer shall give Owner written notice of the same.  Upon receipt of such 

written notice Owner shall have ten (10) business days to cure any such Event of Default.  In the 

event Owner fails to cure such Event of Default within said ten (10) business day period, 

Developer shall be entitled to stop all work relating to the Project, if Developer so desires and shall 

further be entitled to pursue its rights and remedies at law and in equity under this Agreement, 

including without limitation, specific performance of Owner’s obligations hereunder. 

(e) Remedies Not Exclusive.  No remedy conferred upon either party in this 

Agreement is intended to be exclusive of any other remedy herein or by law provided or permitted, 

but each shall be cumulative and shall be in addition to every other remedy given hereunder or 

now or hereafter existing at law or in equity or by statute. 

24. Disputes.  In the event that a dispute arises between Owner and Developer during 

the design or construction of the Project regarding the adequacy of any Drawings or Specifications 

or the responsibility for any costs associated with any design development, addition or change 

(e.g., whether any design development is consistent with and reasonably inferable from the Project 

Requirements), the parties shall attempt to resolve such dispute as expeditiously as possible and 

shall cooperate so that the progress of the design and construction of the Project is not delayed.  If, 

however, the parties are unable to resolve the dispute within three (3) business days, either party 

may, by delivering written notice to the other and to Tenant, refer the matter to a dispute resolution 

mediator as set forth on the attached Exhibit G. Dispute Resolution Procedure. 

(a) Waiver.  Any waiver by either of the parties of any breach of any covenant 

herein contained to be kept and performed by the other party shall not be deemed or considered as 

a continuing waiver, and shall not operate to bar or prevent the damaged party from declaring a 

forfeiture for any succeeding breach, either of the same condition or covenant or otherwise. 

(b) Neutral Authorship.  In connection with the execution and delivery hereof, 

each party has been represented by counsel.  Each of the provisions of this Agreement has been 

reviewed and negotiated, and represents the combined work product of both parties hereto.  No 

presumption or other rules of construction which would interpret the provisions of this Agreement 

in favor of or against the party preparing the same shall be applicable in connection with the 

construction or interpretation of any of the provisions of this Agreement. 

(c) Severability.  If any portion or portions of this Agreement is declared void 

or unenforceable, it shall not affect the other provisions of this Agreement. 
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(d) Relationship of Parties.  Developer and Owner shall not be construed as 

joint venturers or general partners, and neither shall have the power to bind or obligate the other 

party except as set forth in this Agreement.  Nothing herein shall be construed as reserving to 

Owner the right to control Developer’s business. 

(e) No Third Party Rights.  The provisions of this Agreement are intended 

solely for the benefit of, and may only be enforced: (i) by the parties hereto and their respective 

successors and assigns, including, as to Owner and Trustee, (ii) with respect to rights expressly 

granted to Tenant in this Agreement, by Tenant, and (iii) with respect to rights expressly granted 

to State Treasurer in this Agreement, by State Treasurer.  None of the rights or obligations of the 

parties herein set forth (or implied) is intended to confer any claim, cause of action, remedy, 

defense, legal justification, indemnity, contribution claim, set-off, or other right whatsoever upon 

or otherwise inure to the benefit of any Contractor, Architect, subcontractor, worker, supplier, 

mechanic, architect, insurer, surety, guest, member of the public, or other third parties having 

dealings with either of the parties hereto or involved, in any manner, in the Project. 

(f) Assignment; Encumbrance or Pledge.  Neither this Agreement nor any 

rights or duties hereunder nor any benefits derived herefrom may be assigned, delegated, pledged 

or encumbered to any other person or entity by either party hereto without the express written 

consent of the other party and the Tenant, which consent may be withheld by either party or the 

Tenant in the exercise of its absolute discretion, except that Owner may assign its rights under this 

Agreement to the Trustee pursuant to the Indenture as security in connection with the financing 

described in Section 3 above. 

(g) Notices.  Any notices or other communications required or permitted by this 

Agreement or by law to be served on, given to, or delivered to either party hereto by the other 

party, shall be in writing and shall be deemed duly served, given, or delivered when personally 

delivered to the party to whom it is addressed or in lieu of such personal service, three (3) days 

after it is deposited in the United States mail, first-class postage prepaid, certified or registered, 

return receipt requested, addressed as follows, or sent via facsimile transmission with received 

invoice followed by a “hard copy” mailed, regular mail, within one (1) business day to the fax 

number listed as follows: 

Owner:  

  

  

  

  

  

Developer:  

  

  

  

  

  

Either party may change its address for the purposes of this Section by giving written notice 

of such change to the other party in the manner provided in this Section.   
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A copy of all notices, plans and specifications, change orders, invoices, documents or other 

agreements required to be delivered by one party to the other pursuant to this Agreement shall be 

simultaneously sent to Tenant at its address set forth below and Tenant and State Treasurer shall 

have the right, but not the obligation, to attend all meetings and participate in all decisions to 

protect its leasehold interest under the Ground Lease and the Project Lease.   

If to Tenant:  

With a copy to:  

 

And a copy to State Treasurer at:  

 

 

 

(h) Time is of the Essence.  Time is of the essence of this Agreement. 

(i) Entire Agreement.  This Agreement (and the exhibits referred to herein) 

constitute the entire agreement between the parties with respect to the subject matter hereof and 

may be amended only in writing signed by both parties. 

(j) Employees of Developer.  Developer is acting under this Agreement as an 

independent contractor.  Developer shall be responsible for each of Developer’s employees or 

other persons performing services to be performed by Developer hereunder and for determining 

the manner and time of performance of all acts to be performed by Developer hereunder.  

Developer shall maintain all required industrial and worker’s compensation insurance for all 

employees of Developer and shall cause all Contractors, Architect and all design professionals and 

other persons, firms and corporations employed to perform services in connection with the Project 

to provide worker’s compensation and similar insurance with respect to their respective 

employees. 

(k) Exhibits.  The Exhibits to this Agreement are: 

Exhibit Description Partial Section Reference 

A Legal Description of Land Recitals 

B Base Shell and Core 

Buildings 

Section 1 

C Project Budget Sections 1, 4(c) 

D Schedule of Plans and 

Specifications 

Section 1 

E Project Schedule Sections 1, 6(c) 

F Tenant Improvement Plans 

Delivery Date Schedule 

Section 2(b) 

G Dispute Resolution 

Mediation 

Section 24 

H List of Additional Warranties Section 7(h) 

   

(l) Compliance with Civil Rights Laws.  During the performance of this 

Agreement, Developer shall comply with all federal and applicable state nondiscrimination laws, 
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including but not limited to:  Title VII of the Civil Rights Act, 42 U.S.C. §12101 et seq.; the 

Americans with Disabilities Act (ADA); and Title 49.60 RCW, Washington Law Against 

Discrimination. 

(m) Governing Law; Venue.  This Agreement and all provisions hereof shall be 

interpreted in accordance with the laws of the State of Washington in effect on the date of 

execution of this Agreement.  The Superior Court of Thurston County, State of Washington shall 

have exclusive jurisdiction and venue over any legal action arising under this Agreement. 

DATED the day and year first above written. 

OWNER: __________________ 

 a Washington nonprofit corporation 

  

 By:   

 Its:   

  

DEVELOPER: _________________________ 

 a _______________________ 
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EXHIBIT A 

Legal Description of Land 

Certain real property situated in ____________ County Washington and more particularly 

described as follows: 
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EXHIBIT B 

Base Shell and Core Buildings 

**Examples of specifics to be included:** 

 

SHELL BUILDINGS 

 

MECHANICAL 

 

ELECTRICAL 

 

LOBBY AND MAIN ENTRY 

 

 

 

 

MECHANICAL ROOMS, BUILDING STORAGE, ELECTRICAL ROOMS, ELEVATOR 

MACHINE ROOMS, AND SERVICE AREAS, TELEPHONE ROOMS 

 

JANITOR’S CLOSET FACILITY 

 

RESTROOMS 
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EXHIBIT C 

 

Project Budget 
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EXHIBIT D 

Schedule of Plans and Outline Specifications 
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EXHIBIT E 

Project Schedule 
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EXHIBIT F 

TENANT IMPROVEMENT PLANS DELIVERY DATES 
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EXHIBIT G 

DISPUTE RESOLUTION PROCEDURE 

Owner and Developer shall act in good faith and deal fairly in performing their respective 

duties under this Agreement in order to accomplish their mutual objectives and avoid disputes.  If 

a dispute arises with respect to design or construction of the Project, the parties agree to utilize the 

dispute resolution process contained herein, which will be non-binding but a condition precedent 

to having said dispute decided in court by a judge or jury. 

1. Mediation.  Pursuant to Section 24 of this Agreement, in the event a dispute arises 

between Developer and Owner with respect to design and/or construction of the Project the parties 

shall proceed in good faith to resolve such dispute as expeditiously as possible and shall cooperate 

so that the progress of the design and construction of the Project is not delayed.  If, however, the 

parties are unable to resolve the dispute within three (3) business days, either party may refer the 

dispute to the Mediator named below. 

1.1 Mediator.  For any dispute which cannot be resolved by the parties, the 

mediator hereunder (“Mediator”) shall be a mediator whom Owner and Developer have mutually 

designated to resolve such dispute.  The Mediator is to act impartially and independently in the 

consideration of facts and conditions surrounding any dispute presented by Developer and Owner; 

however, the Mediator’s recommendations concerning any such dispute are advisory only.  The 

Mediator’s recommendations shall be based on the pertinent provisions of this Agreement, and the 

facts and circumstances involved in the dispute.  The Mediator’s recommendations shall be 

furnished in writing to the parties. 

1.2 Developer Responsibility.  Developer shall furnish the Mediator one copy 

of all documents it might have, other than those furnished by the Owner, which are pertinent to 

the performance of the Mediator’s duties hereunder. 

1.3 Owner Responsibility.  Owner shall furnish the Mediator one copy of all 

Contract Documents, including but not limited to the Building Design Guidelines, applicable 

contracts, interpretative reports, progress schedule and updates, monthly progress reports, and 

other documents pertinent to the performance of this Agreement and necessary to the performance 

of the Mediator’s duties hereunder. 

1.4 Term.  Following execution of this Agreement, the Mediator shall have 

authority to act hereunder upon written request from either Owner or Developer and such authority 

shall terminate upon Final Acceptance, after Final Payment has been made. 

1.5 Payment.  The fees charged by the Mediator shall be shared equally by the 

parties.  The Mediator’s compensation shall include compensation for all materials, supplies, 

travel, office assistance and support and incidentals necessary to provide the services described 

herein.  Payment for services rendered by the Mediator will be at the Mediator’s standard hourly 

rate as approved by Owner and Developer prior to commencement of the dispute resolution 

proceeding. 
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1.6 Legal Relationship.  The Mediator, in the performance of the duties 

described herein, is acting in the capacity of an independent agent and not as an employee of either 

Developer or Owner.  The Mediator is absolved of any personal or professional liability arising 

from the recommendations made hereunder, unless due to gross negligence or willful malfeasance. 
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EXHIBIT H 

LIST OF ADDITIONAL WARRANTIES 

 

Item Warrantor Warranty Period in Years 

 


